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PREFACE TO THE SEVENTH
EDITION

Biomedical ethics, or bioethics, was a youthful field when the first edition
of this book went to press in late 1977, now thirty-five years ago. Immense
changes have occurred in the field over these years. When we began to write
this book, the word bioethics was a newly coined term, and the field—if it was a
field—had virtually no literature and certainly no systematic work and no meta-
reflection. Now the literature is so extensive that it is hard to keep in stride with
new developments. For all who have been with us through successive editions
of Principles of Biomedical Ethics, we express our thanks for your critical and
constructive suggestions—a constant source of inspiration to us.

Major changes have appeared in all editions after the first, and this seventh
edition is no exception. There are no changes in the book’s basic structure, but
the revisions are thoroughgoing. We have attempted to sharpen our analyses,
strengthen our arguments, address issues raised by critics, and both reference
(in notes) and take account of newly published material on the topics we cover.
We have made changes in virtually every section and subsection of the book’s
ten chapters. The following are the most significant additions, expansions, and
responses to critics:

Part I, Moral Foundations: In Chapter 1, “Moral Norms,” we have clarified
and tightened our account of the common morality and how it differs from par-
ticular moralities as well as the broad descriptive meaning of the term morality.
We have moved a significant body of material on virtue ethics from Chapter 2,
“Moral Character,” to Chapter 9, where we have created a new section on virtue
theory. We have had a major commitment to virtue theory and moral character
since our first edition, and over the years we have expanded our discussion of
these topics. This seventh edition contains deeper treatments of the concept of a
moral virtue, moral ideals, and moral excellence. In Chapter 3, “Moral Status,”
we have added a new section on “Degrees of Moral Status,” and we have mod-
ified the material in the section “Guidelines Governing Moral Status: Putting

vii
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viii PREFACE TO THE SEVENTH EDITION

Specification to Work.” We have also added a new section entitled “The Moral
Significance of Moral Status.”

Part I, Moral Principles: In Chapter 4, “Respect for Autonomy,” we
have expanded the section on theories of autonomy, revised the section on
“Therapeutic Use of Placebos,” and enlarged the section on “Problems of
Information Processing.” In Chapter 5, “Nonmaleficence,” we have added new
sections on “Historical Problems of Underprotection” and “Recent Problems of
Overprotection” in human subjects research. We have also developed the idea
of reciprocity-based justifications and added a new section on group harm, with
examples drawn from recent literature on biobanking and broad consent; we
here feature the case of diabetes research on the Havasupai Indians of the Grand
Canyon. In Chapter 6, “Beneficence,” we have expanded the sections on “A
Reciprocity-Based Justification of Obligations of Beneficence” and “Obligatory
Beneficence and Ideal Beneficence.” We introduce in this chapter a treatment
of “Expanded Access and Continued Access in Research” and include a relo-
cated and integrated discussion of “Surrogate Decision Making for Incompetent
Patients.” In Chapter 7, “Justice,” we have enlarged the treatment of theories
of justice. This chapter now distinguishes “Traditional Theories of Justice,”
including utilitarian, libertarian, egalitarian, and communitarian theories, from
“Recent Theories of Justice,” including both capabilities theories and well-be-
ing theories. We now examine each type of theory in closer detail than in pre-
vious editions. Our section on “Global Health Policy and the Right to Health”
distinguishes statist theories and global theories; almost all of the material in
this section is new to this edition. Finally, in Chapter 8, “Professional-Patient
Relationships,” we have expanded our views in the section on “Arguments for
Noncommunication and Limited or Staged Communication of Bad News” and
other areas of the disclosure of information, as well as in our new discussion of
how to specify and balance rules of privacy with the need for public health sur-
veillance. We have added a new section to this chapter on “Clinical Ethics and
Research Ethics.” Here we critically investigate the ways in which biomedical
research and clinical medicine have been distinguished and how this distinction
has affected thinking—sometimes in questionable ways—about professional
ethics and research ethics.

Part Ill, Theory and Method: Chapter 9, “Moral Theories,” now incorpo-
rates a large new section on “Virtue Theory” that expands the account of the vir-
tues that was in Chapter 2 in the sixth edition. We have also added a new section
on “Rights Theory” that presents a theory of rights as justified claims that are
uniformly correlative to obligations. Finally, in Chapter 10, “Method and Moral
Justification,” we have extended and deepened our theory of method and justifi-
cation in bioethics in the two major constructive sections of the chapter—namely,
the sections on “Reflective Equilibrium” and “Common-Morality Theory.” We
here address criticisms of our account raised in the bioethics literature and
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PREFACE TO THE SEVENTH EDITION ix

provide explanations of what we do and do not attempt. Changes are especially
important in the subsection entitled “Three Types of Justification of Claims about
a Universal Common Morality,” which has been heavily rewritten to state more
clearly our views and modest goals. These changes reflect ongoing discussions
with critics and with colleagues at our institutions who have convinced us of the
need for further qualification of the claims made in this part of the book.

To assist teachers who use our book in courses, we are arranging for the cre-
ation of a website that, based on classroom experiences, will contain suggestions
for effectively using the book in the classroom, possible syllabi and examination
questions, additional readings, useful exercises, and cases for discussion.

We again need to correct a misinterpretation of our overall theory that has
persisted over the past thirty-five years. Many have suggested, especially our
critics, that, in line with what they perceive as an American individualist orien-
tation, the principle of respect for autonomy dominates and overrides all other
moral principles and considerations in our work. This interpretation of our
book is profoundly mistaken. In a properly structured account of biomedical
ethics, respect for autonomy is not distinctly American and is not individualis-
tic or overriding. We also do not emphasize individual rights to the neglect or
exclusion of social responsibilities and communal goals. We do not now, and
have never, treated the principle of respect for autonomy in the ways some of
our critics allege. We have always argued that many kinds of competing moral
considerations validly override this principle under certain conditions. Examples
include the following: If our choices endanger public health, potentially harm
innocent others, or require a scarce and unfunded resource, others can justifiably
restrict our exercises of autonomy. The principle of respect for autonomy does
not by itself determine what, on balance, a person ought to be free to do or what
counts as a valid justification for constraining autonomy.

It is a mistake in biomedical ethics to assign priority to any basic principle
over other basic principles—as if morality must be hierarchically structured or
as if we must cherish one moral norm over another without consideration of par-
ticular circumstances. The better strategy is to appreciate both the contributions
and the limits of various principles, virtues, and rights, which is the strategy we
adopt throughout this book. While we have retained the basic framework of prin-
ciples, we have continued to develop, refine, and modify our views as a result
of many conversations with readers—some oral, some written; some informal,
some published; some friendly, some adversarial.

To our abiding critics—conspicuously, John Arras, Edmund Pellegrino,
Franklin Miller, David DeGrazia, Ronald Lindsay, Carson Strong, John-Stewart
Gordon, Oliver Rauprich, Jochen Vollmann, Rebecca Kukla, Henry Richardson,
Peter Herissone-Kelly, Robert Baker, and Tris Engelhardt—we express our
appreciation for the civil and illuminating discourse that has improved our work.
We also again wish to remember the late Dan Clouser, a wise man who seems to
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x PREFACE TO THE SEVENTH EDITION

have been our first—and certainly one of our sternest—critics, and his friend and
ours, the late Bernard Gert, whose trenchant criticisms time and again showed
us the need for modifications in our views.

We have continued to receive many helpful suggestions for improvements
in our work from students, colleagues, health professionals, and teachers who
use the book. Jim is particularly grateful to his University of Virginia colleagues
John Arras, already mentioned; Ruth Gaare Bernheim; Richard Bonnie; and the
late John Fletcher for many illuminating discussions in team-taught courses and
in other contexts. In addition, he thanks the faculty and graduate students of the
Centre for the Advanced Study of Bioethics at the University of Miinster for
gracious hospitality and vigorous and valuable conversation and debate, partic-
ularly about paternalism and autonomy, in May and June 2011—Bettina Schone-
Seifert, Thomas Gutmann, and Michael Quante deserve special thanks. Jim also
expresses his deep gratitude to Marcia Day Childress, his wife of fifteen years,
for many valuable suggestions and unstinting support throughout this revision.

Tom likewise wishes to thank his many colleagues at Georgetown’s
Philosophy Department and the Kennedy Institute of Ethics as well as his col-
leagues at the Berman Institute of Bioethics at Johns Hopkins University. Henry
Richardson and Rebecca Kukla have been penetrating, as well as constructive,
critics from whom this work has greatly benefited. Between the sixth and sev-
enth editions, Tom has benefited hugely from his colleagues in Baltimore on an
NIH grant to study the need to revise our understanding of the research—practice
distinction: Ruth Faden, Nancy Kass, Peter Pronovost, Steven Goodman, and
Sean Tunis. When one has colleagues this talented and well informed, multidis-
ciplinary work is as fun as it is instructive.

Tom also wishes to express appreciation to five undergraduate research
assistants: Patrick Connolly, Stacylyn Dewey, Traviss Cassidy, Kekenus Sidik,
and Patrick Gordon. Their research in the literature, their editing of copy, and
their help with the index have made this book more comprehensive and readable.
Likewise, Jim Childress wishes to thank three superb research assistants, Matt
Puffer, Travis Pickell, and Laura Alexander, who have been particularly helpful
in creating associated teaching materials for the website. We also acknowledge
with due appreciation the support provided by the Kennedy Institute’s library
and information retrieval systems, which kept us in touch with new literature and
reduced the burdens of library research; here we owe a special debt of gratitude
to Martina Darragh for her help when we thought no help was to be found.

We also again express our gratitude to Jeffrey House, our editor at Oxford for
thirty years, for believing in this book and seeing it through its formative editions.

We dedicate this edition, just as we have dedicated each of the previous six
editions, to Georgia, Ruth, and Don. Georgia, Jim’s wife of thirty-five years,
died in 1994, just after the fourth edition appeared. Our dedication honors her
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PREFACE TO THE SEVENTH EDITION xi

wonderful memory and pays tribute to the enormous influence and devotion of
Ruth Faden, Tom’s wife, and Donald Seldin, an abiding inspiration in biomedi-
cal ethics since the early years of the field.

Washington, D.C. and Chilmark, Massachussets T.L.B.
Charlottesville, Virginia J.F.C.
April 2012
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PART |

MORAL FOUNDATIONS

1

Moral Norms

In the last third of the twentieth century, developments in the biological and
health sciences and in biomedical technology presented a number of challenges
to traditional professional ethics in medicine and in nursing.! Despite a remark-
able continuity in medical ethics across millennia, the Hippocratic tradition was
not well equipped to address problems such as informed consent, privacy, access
to health care, communal and public health responsibilities, and research involv-
ing human subjects as these appeared in the modern context, and its paternalistic
orientation provoked resistance from advocates of patients’ rights. Professional
ethics was also unable to provide an adequate framework to address emerging
problems of public policy in a pluralistic society. We will not here ignore tradi-
tional professional ethics, but we will draw heavily on philosophical reflection
on morality, which will allow us to examine and, where appropriate, depart
from certain traditional assumptions in the biomedical sciences, health care, and
public health.

NoRrMATIVE AND NONNORMATIVE ETHICS

The term ethics needs attention before we turn to the meanings of morality and
professional ethics. Ethics is a generic term covering several different ways of
understanding and examining the moral life. Some approaches to ethics are nor-
mative, others nonnormative.

Normative Ethics

General normative ethics addresses the question, “Which general moral norms
for the guidance and evaluation of conduct should we accept, and why?” Ethical
theories attempt to identify and justify these norms, which are often referred to
as principles. In Chapter 9 we examine several types of normative ethical theory
and offer criteria for assessing them.


miami
Sticky Note
None set by miami

miami
Sticky Note
MigrationNone set by miami

miami
Sticky Note
Unmarked set by miami

miami
Sticky Note
None set by miami

miami
Sticky Note
MigrationNone set by miami

miami
Sticky Note
Unmarked set by miami

miami
Sticky Note
None set by miami

miami
Sticky Note
MigrationNone set by miami

miami
Sticky Note
Unmarked set by miami


2 PRINCIPLES OF BIOMEDICAL ETHICS

Many practical questions would remain unanswered even if a fully satis-
factory general ethical theory were available. Practical ethics—used here as
synonymous with applied ethics, and by contrast to theoretical ethics—employs
general concepts and norms to address particular problems. The term practical
refers to the use of norms and other moral resources in deliberating about prob-
lems, practices, and policies in professions, institutions, and public policy. Often
no straightforward movement from general norms, principles, precedents, or the-
ories to particular judgments is possible. General norms are usually only starting
points for the development of norms of conduct suitable for specific contexts.

Nonnormative Ethics

Two types of nonnormative ethics are distinguishable. The first is descriptive
ethics, which is the factual investigation of moral beliefs and conduct. It uses
scientific techniques to study how people reason and act. For example, anthro-
pologists, sociologists, psychologists, and historians determine which moral
norms and attitudes are expressed in professional practice, in professional codes,
in institutional mission statements and rules, and in public policies. They study
phenomena such as surrogate decision making, treatment of the dying, and the
nature of consent obtained from patients,

The second type is metaethics, which involves analysis of the language,
concepts, and methods of reasoning in normative ethics. For example, metaeth-
ics addresses the meanings of terms such as right, obligation, virtue, justifica-
tion, morality, and responsibility. It is also concerned with moral epistemology
(the theory of moral knowledge), the logic and patterns of moral reasoning and
justification, and the possibility and nature of moral truth. Whether morality is
objective or subjective, relative or nonrelative, and rational or nonrational are
prominent questions in metaethics.

Descriptive ethics and metaethics are nonnormative because their objective
is to establish what factually or conceptually is the case, not what ethically ought
to be the case or what is ethically valuable. Often in this book we rely on reports
in descriptive ethics, for example, when discussing the nature of professional
codes of ethics, current forms of access to health care, and physician attitudes
toward assisting patients in dying. However, our underlying interest is usually
in how such information enables us to determine which practices are justifiable,
which is a normative issue.

TaHE COMMON MORALITY AS UNIVERSAL MORALITY

In its most familiar sense, the word morality (a much broader term than common
morality, which is discussed immediately below in the next section, “The Nature
of the Common Morality,” and in more detail in Chapter 10) refers to norms
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MORAL NORMS 3

about right and wrong human conduct that are so widely shared that they form a
stable social compact. As a social institution, morality encompasses many stan-
dards of conduct, including moral principles, rules, ideals, rights, and virtues.
We learn about morality as we grow up, and we learn to distinguish the part of
morality that holds for everyone from moral norms that bind only members of
specific communities or special groups such as physicians, nurses, or public
health officials.

The Nature of the Common Morality

There are core tenets in every acceptable particular morality that are not relative
to cultures, groups, or individuals. All persons living a moral life know several
rules that are usually binding: not to lie, not to steal others’ property, to keep
promises, to respect the rights of others, and not to kill or cause harm to others.
All persons committed to morality do not doubt the relevance and importance
of these universally valid rules. Violation of these norms is unethical and will
both generate feelings of remorse and provoke the moral censure of others. The
literature of biomedical ethics virtually never debates the merit or acceptability
of these central moral norms, though debates do occur about their precise mean-
ing, scope, weight, and strength, often in regard to hard moral cases or current
practices that merit careful scrutiny.

We will call the set of universal norms shared by all persons committed to
morality the common morality. 1t is not merely a morality, in contrast to other
moralities.* The common morality is applicable to all persons in all places, and
we rightly judge all human conduct by its standards. The following norms are
examples (far from a complete list) of generally binding standards of action
(rules of obligation) found in the common morality: (1) Do not kill, (2) Do not
cause pain or suffering to others, (3) Prevent evil or harm from occurring, (4)
Rescue persons in danger, (5) Tell the truth, (6) Nurture the young and depend-
ent, (7) Keep your promises, (8) Do not steal, (9) Do not punish the innocent,
and (10) Obey just laws.

The common morality contains, in addition, standards other than rules of
obligation. Here are ten examples of moral character traits, or virtues, recog-
nized in the common morality (again, not a complete list): (1) nonmalevolence,
(2) honesty, (3) integrity, (4) conscientiousness, (5) trustworthiness, (6) fidelity,
(7) gratitude, (8) truthfulness, (9) lovingness, and (10) kindness. These virtues
are universally admired traits of character.* A person is deficient in moral char-
acter if he or she lacks such traits. Negative traits that are the opposite of these
virtues are vices (malevolence, dishonesty, lack of integrity, cruelty, etc.). They
are universally recognized as substantial moral defects. In this chapter we will
say no more about character and the virtues and vices, reserving this area of
investigation for Chapter 2.
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4 PRINCIPLES OF BIOMEDICAL ETHICS

In addition to the vital obligations and virtues just mentioned, the common
morality supports human rights and endorses many moral ideals such as char-
ity and generosity. Philosophers debate whether one of these regions of the
moral life—obligations, rights, or virtues—is more basic or more valuable than
another, but in the common morality there is no reason to give primacy to any one
area or type of norm. For example, human rights should not be considered more
basic than moral virtues in universal morality, and moral ideals should not be
less esteemed merely because people are not obligated to conform to them. An
undue emphasis on any one of these areas disregards the full scope of the com-
mon morality.

Our account of universal morality in this chapter and Chapter 10 does not
conceive of the common morality as ahistorical or a priori.® This problem in
moral theory cannot be adequately engaged until our discussions in Chapter 10,
and we offer now only four simple clarifications of our position: First, the com*
mon morality is a product of human experience and history and is a universally
shared product. The origin of the norms of the common morality is no different
in principle from the origin of the norms of a particular morality for a profes-
sion. Both are learned and transmitted in communities. The primary difference
is that the common morality has authority in all communities,” whereas par-
ticular moralities are authoritative only for specific groups. Second, we accept
moral pluralism in particular moralities, as discussed later in this chapter, but
we reject moral pluralism (or relativism) in the common morality. No particular
way of life qualifies as morally acceptable unless it conforms to the standards
in the common morality. Third, the common morality comprises moral beliefs
(what all morally committed persons believe), not standards that exist prior to
moral belief. Fourth, explications of the common morality—in books such as
this one—are historical products, and every theory of the common morality has
a history of development by the author(s) of the theory.

Ways of Examining the Common Morality

Various statements about or references to the common morality might be under-
stood as normative, nonnormative, or possibly both. If the appeals are norma-
tive, the claim is that the common morality has normative force: It establishes
moral standards for everyone, and violating these standards is unethical. If the
references are nonnormative, the claim is that we can empirically study whether
the common morality is present in all cultures. We accept both the normative
force of the common morality and the objective of studying it empirically.
Some critics of our theory of the common morality have asserted that scant
anthropological or historical evidence supports the empirical hypothesis that
a universal common morality exists.® Accordingly, we need to consider how
good the evidence is both for and against the existence of a universal common
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MORAL NORMS 5

morality. This problem is difficult to address, but in principle, scientific research
could either confirm or falsify the hypothesis of a universal morality. Our hypo-
thesis is that all persons committed to morality accept the standards found in
what we are calling the common morality. It would be absurd to assert that all
persons do, in fact, accept the norms of the common morality, because many
amoral, immoral, or selectively moral persons do not care about or identify with
moral demands.

We explore this hypothesis about the empirical study of the common moral-
ity in Chapter 10. Here we note only that when we claim that the normative
judgments found in many parts of this book are derived from the common
morality, we are not asserting that our theory of the common morality gets it
perfectly right or that it interprets or extends the common morality in just the
right ways. No doubt there are dimensions of the common morality that we do
not correctly capture or depict; and there are many parts of the common morality
that we do not discuss at all. When we attempt to build on the common morality
in this book by using it as a basis for critically examining problems of biomed-
ical ethics, we do not mean to imply that our extensions can validly claim the
authority of the common morality at every level of our account.

PARTICULAR MORALITIES AS NONUNIVERSAL

We shift now from universal morality (the common morality) to particular
moralities, which contain moral norms that are not shared by all cultures,
groups, and individuals.

The Nature of Particular Moralities

Whereas the common morality (insofar as we treat its content for our purposes
in this book) contains moral norms that are abstract, universal, and content-thin
(such as “Tell the truth™), particular moralities present concrete, nonuniversal, and
content-rich norms (such as “Make conscientious oral disclosures to and obtain a
written informed consent from all human research subjects™). Particular moralities
are distinguished by the specificity of their norms, but these norms are not morally
justified if they violate norms in the common morality. These specific moralities
include the many responsibilities, aspirations, ideals, sentiments, attitudes, and
sensitivities found in diverse cultural traditions, religious traditions, professional
practice standards, and institutional guides. In some cases explication of the val-
ues in these moralities requires a special knowledge and may involve refinement
by experts or scholars—as, for example, in the body of Jewish religious, legal, and
moral norms in the Talmudic tradition. There may also be well-structured moral
systems to adjudicate conflicts and provide methods for judgments in borderline
cases—as, for example, the norms and methods in Roman Catholic casuistry.
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6 PRINCIPLES OF BIOMEDICAL ETHICS

Professional moralities, which include moral codes and standards of prac-
tice, are one form of particular morality. These moralities may legitimately
vary from other moralities in the way in which they handle certain conflicts of
interest, protocol reviews, advance directives, and similar matters. (See the next
section on “Professional and Public Moralities.””) Moral ideals such as charitable
goals and aspirations to rescue suffering persons provide a second instructive
example of what may be parts of particular moralities. By definition, moral ide-
als such as charitable beneficence are not required of all persons; indeed, they
are not required of any person.® Persons who fail to fulfill their ideals cannot
be blamed or criticized by others. These ideals may nonetheless be critically
important parts of personal or communal moralities. Examples are found in phy-
sicians’ individual commitments or physician codes that require assumption of a
significant level of risk in circumstances of communicable disease. It is reason-
able to presume that all morally committed persons share an admiration of and
endorsement of many moral ideals of generosity and service, and in this respect
these ideals are part of shared moral beliefs in the common morality; they are
universally praiseworthy even though not universally required or universally
practiced. When such ideals are regarded by those who embrace them as obli-
gations (as they are, for example, in some monastic traditions), the obligations
have been made parts of a particular morality, not universal morality.

Persons who accept a particular morality sometimes presume that they can
use this morality to speak with an authoritative moral voice for all persons. They
operate under the false belief that their particular convictions have the authority
of the common morality. These persons may have morally acceptable and even
praiseworthy beliefs, but their particular beliefs do not bind other persons or
communities. For example, persons who believe that scarce medical resources,
such as transplantable organs, should be distributed by lottery rather than by
medical need may have good moral reasons for their views, but they cannot
claim that their views are supported by the common morality.

Professional and Public Moralities

Just as the common morality is accepted by all morally committed persons, most
professions have, at least implicitly, a professional morality with standards of
conduct that are generally acknowledged and encouraged by those in the profes-
sion who are serious about their moral responsibilities. In medicine, professional
morality specifies general moral norms for the institutions and practices of medi-
cine. Special roles and relationships in medicine require rules that other profes-
sions may not need. As we argue in Chapters 4 and 8, rules of informed consent
and medical confidentiality may not be serviceable or appropriate outside of
medicine and research, but they may be justified by general moral requirements
of respecting the autonomy of persons and protecting them from harm.
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MORAL NORMS 7

Members of professions often informally adhere to moral guidelines, such
as rules prohibiting discrimination against colleagues on the basis of gender,
race, religion, or national origin. In recent years formal codifications of and
instruction in professional morality have increased through codes of medical and
nursing ethics, codes of research ethics, corporate policies of bioethics, institu-
tional guidelines governing conflict of interest, and the reports and recommen-
dations of public commissions. Before we assess these guidelines, the nature of
professions in general needs brief discussion.

Talcott Parsons defines a profession as “a cluster of occupational roles, that
is, roles in which the incumbents perform certain functions valued in the society
in general, and, by these activities, typically earn a living at a full-time job.”'?
Under this definition, circus performers, exterminators, and garbage collectors
are professionals. It is not surprising to find all such activities characterized
as professions, inasmuch as the word profession has come, in common use, to
mean almost any occupation by which a person eamns a living. The once hon-
orific sense of profession is now better reflected in the term learned profession,
which assumes an extensive education in the arts, humanities, law, sciences, or
technologies.

Professionals are usually distinguished by their specialized knowledge and
training as well as by their commitment to provide important services or informa-
tion to patients, clients, students, or consumers. Professions maintain self-reg-
ulating organizations that control entry into occupational roles by formally
certifying that candidates have acquired the necessary knowledge and skills. In
learned professions such as medicine, nursing, and public health, the profession-
al’s background knowledge is partly acquired through closely supervised train-
ing, and the professional is committed to providing a service to others.

Health care professions specify and enforce obligations for their mem-
bers, thereby seeking to ensure that persons who enter into relationships with
these professionals will find them competent and trustworthy. The obligations
that professions attempt to enforce are determined by an accepted role. These
obligations comprise the “ethics” of the profession, although there may also
be role-specific rules or ideals such as self-effacement that are not obligatory.
Problems of professional ethics usually arise either from conflicts over appro-
priate professional standards or conflicts between professional commitments and
the commitments professionals have outside the profession.

Because the traditional standards of professional morality are often vague,
some professions codify their standards in detailed statements aimed at reducing
the vagueness. Their codes sometimes specify rules of etiquette in addition to
rules of ethics. For example, a historically significant version of the code of the
American Medical Association (AMA) dating from 1847 instructed physicians
not to criticize fellow physicians who had previously been in charge of a case."
Such professional codes tend to foster and reinforce member identification
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8 PRINCIPLES OF BIOMEDICAL ETHICS

with the prevailing values of the profession. These codes are beneficial when
they effectively incorporate defensible moral norms, but some codes oversim-
plify moral requirements, make them indefensibly rigid, or make excessive and
unwarranted claims about their completeness and authoritativeness. As a conse-
quence, professionals may mistakenly suppose that they are satisfying all rele-
vant moral requirements by strictly following the rules of the code, just as many
people believe that they fully discharge their moral obligations when they meet
all relevant legal requirements.

We can and should ask whether the codes specific to areas of science,
medicine, nursing, health care, and public health are coherent, defensible, and
comprehensive within their domain. Historically, few codes had much to say
about the implications of several moral principles and rules such as veracity,
respect for autonomy, and social justice that have been the subjects of intense
discussion in recent biomedical ethics. From ancient medicine to the present,
physicians have often generated codes for themselves without subjecting them
to the scrutiny or acceptance of patients and the public. These codes have rarely
appealed to general ethical standards or to a source of moral authority beyond
the traditions and judgments of physicians themselves. Accordingly, the articula-
tion of professional norms in these circumstances has often served to protect the
profession’s interests more than to offer a broad and impartial moral viewpoint
or to address issues of importance to patients and society.'

Psychiatrist Jay Katz once poignantly expressed reservations about tradi-
tional principles and codes of medical ethics. Initially inspired by his outrage
over the fate of Holocaust victims at the hands of German physicians, Katz
became convinced that a professional ethics that reaches beyond traditional
codes is indispensable:

As I became increasingly involved in the world of law, I learned much
that was new to me from my colleagues and students about such complex
issues as the right to self-determination and privacy and the extent of the
authority of governmental, professional, and other institutions to intrude
into private life.... These issues. .. had rarely been discussed in my medical
education. Instead it had been all too uncritically assumed that they could
be resolved by fidelity to such undefined principles as primum non nocere
[“First, do no harm™] or to visionary codes of ethics.”

The Regulation and Oversight of Professional Conduct

Additional moral direction for health professionals and scientists comes through
the public policy process, which includes regulations and guidelines promulgated
by governmental bodies. The term public policy refers to a set of normative,
enforceable guidelines accepted by an official public body, such as an agency of
government or a legislature, to govern a particular area of conduct. The policies
of corporations, hospitals, trade groups, and professional societies sometimes


miami
Sticky Note
None set by miami

miami
Sticky Note
MigrationNone set by miami

miami
Sticky Note
Unmarked set by miami

miami
Sticky Note
None set by miami

miami
Sticky Note
MigrationNone set by miami

miami
Sticky Note
Unmarked set by miami

miami
Sticky Note
None set by miami

miami
Sticky Note
MigrationNone set by miami

miami
Sticky Note
Unmarked set by miami


MORAL NORMS 9

have a deep impact on public policy, but these policies are private, not public—
even if these bodies are regulated to some degree by public policies.

A close connection exists between law and public policy: All laws constitute

~public policies, but not all public policies are, in the conventional sense, laws.

In contrast to laws, public policies need not be explicitly formulated or codified.
For example, an official who decides not to fund a newly recommended govern-
ment program with no prior history of funding is formulating a public policy.
Decisions not to act, as well as decisions to act, can constitute policies.

Policies such as those that fund health care for the indigent or those that
protect subjects of biomedical research usually incorporate moral consider-
ations. Moral analysis is part of good policy formation, not merely a method
for evaluating existing policy. Efforts to protect the rights of patients and
research subjects are instructive examples. Over the past few decades the U.S.
government has created several national commissions, advisory committees,
and councils to formulate guidelines for research involving human subjects,
for the distribution of health care, and for addressing moral mistakes made in
the health professions. Morally informed policies have guided decision making
about other areas of practice as well. For example, the U.S. Congress passed the
Patient Self-Determination Act (PSDA) as the first federal legislation to ensure
that health care institutions inform patients about institutional policies that allow
them to accept or refuse medical treatment and about their rights under state law,
including a right to formulate advance directives.' The relevance of bioethics to
public policy is now recognized in most developed countries, several of which
have influential national bioethics committees.

Many courts have developed case law that sets standards for science, medi-
cine, and health care. Legal decisions often express communal moral norms and
stimulate ethical reflection that over time alters those norms. For example, the
line of court decisions in the United States starting with the Karen Ann Quinlan
case in the mid-1970s has constituted a nascent tradition of moral reflection that
has been influenced by, and in turn has influenced, literature in biomedical ethics
on topics such as whether medically administered nutrition and hydration should
be viewed as a medical treatment that is subject to the same standards of deci-
sion making as other forms of treatment.

Policy formation and criticism generally involve more condensed moral
judgments than the judgments found in ethical theories, principles, and rules.'
Public policy is often formulated in contexts that are marked by profound social
disagreements, uncertainties, and differing interpretations of history. No body of
abstract moral principles and rules can fix policy in such circumstances, because
abstract norms do not contain enough specific information to provide direct and
discerning guidance. The implementation of moral principles and rules, through
specification and balancing, must take into account factors such as feasibility,
efficiency, cultural pluralism, political procedures, pertinent legal requirements,
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10 PRINCIPLES OF BIOMEDICAL ETHICS

uncertainty about risk, and noncompliance by patients. Moral principles and
rules provide a normative structure for policy formation and evaluation, but
policies are also shaped by empirical data and by information available in fields
such as medicine, nursing, public health, veterinary science, economics, law,
biotechnology, and psychology.

When using moral norms to formulate or criticize public policies, we cannot
move with assurance from a judgment that an act is morally right (or wrong) to
a judgment that a corresponding /aw or policy is morally right (or wrong). The
judgment that an act is morally wrong does not necessarily lead to the judgment
that the government should prohibit it or refuse to allocate funds to support it.
For example, one can argue without inconsistency that sterilization and abor-
tion are morally wrong but that the law should not prohibit them, because they
are fundamentally matters of personal choice beyond the legitimate reach of
government (or, alternatively, because many persons would seek dangerous and
unsanitary procedures from unlicensed practitioners). Similarly, the judgment
that an act is morally acceptable does not imply that the law should permit it. For
example, the belief that euthanasia is morally justified for terminally ill infants
who face uncontrollable pain and suffering is consistent with the belief that the
government should legally prohibit such euthanasia on grounds that it would not
be possible to control abuses if it were legalized.

We are not defending any of these moral judgments. We are maintaining
that the connections between moral norms and judgments about policy or law
are complicated and that a judgment about the morality of acts does not entail
an identical judgment about law or policy. Factors such as the symbolic value of
law and the costs of a program and its enforcement often must be considered.

MoRraL DiLEMMAS

Common to all forms of practical ethics is reasoning through difficult cases,
some of which constitute dilemmas. This is a familiar feature of decision making
in morality, law, and public policy. Consider a classic case.'® Some years ago,
judges on the California Supreme Court had to reach a decision about the legal
force and limits of medical confidentiality. A man had killed a woman after
confiding to a therapist his intention to do so. The therapist had attempted unsuc-
cessfully to have the man committed but, in accordance with his duty of medical
confidentiality to the patient, did not communicate the threat to the woman when
the commitment attempt failed.

The majority opinion of the Court held that “When a therapist determines,
or pursuant to the standards of his profession should determine, that his patient
presents a serious danger of violence to another, he incurs an obligation to use
reasonable care to protect the intended victim against such danger.” This obli-
gation extends to notifying the police and warning the intended victim. The
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MORAL NORMS 11

justices in the majority opinion argued that therapists generally ought to observe
the rule of medical confidentiality, but that the rule must yield in this case to
the “public interest in safety from violent assault.” These justices recognized
that rules of professional ethics have substantial public value, but they held that
matters of greater importance, such as protecting persons against violent assault,
can override these rules.

In a minority opinion, a judge disagreed and argued that doctors violate
patients’ rights if they fail to observe standard rules of confidentiality. If it
were common practice to break these rules, he reasoned, the fiduciary nature
of the relationship between physicians and patients would erode. The mentally
ill would refrain from seeking aid or divulging critical information because of
the loss of trust that is essential for effective treatment. Violent assaults would
therefore increase.

This case presents straightforward moral and legal dilemmas in which both
judges cite relevant reasons to support their conflicting judgments. Moral dilem-
mas are circumstances in which moral obligations demand or appear to demand
that a person adopt each of two (or more) alternative but incompatible actions,
such that the person cannot perform all the required actions. These dilemmas
occur in at least two forms.'” (1) Some evidence or argument indicates that an
act is morally permissible and some evidence or argument indicates that it is
morally wrong, but the evidence or strength of argument on both sides is incon-
clusive. Abortion, for example, is sometimes said to be a terrible dilemma for
women who see the evidence in this way. (2) An agent believes that, on moral
grounds, he or she is obligated to perform two or more mutually exclusive
actions. In a moral dilemma of this form, one or more moral norms obligate an
agent to do x and one or more moral norms obligate the agent to do y, but the
agent cannot do both in the circumstance. The reasons behind alternatives x and
y are weighty and neither set of reasons is overriding. If one acts on either set of
reasons, one’s actions will be morally acceptable in some respects and morally
unacceptable in others. Some have viewed the withdrawal of life-prolonging
therapies from patients in a persistent vegetative state as an instance of the sec-
ond form of dilemma.

Popular literature, novels, and films often illustrate how conflicting moral
principles and rules create difficult dilemmas. For example, an impoverished
person who steals from a grocery store to save a family from starvation con-
fronts such a dilemma. The only way to comply with one obligation is to contra-
vene another obligation. Some obligation must be overridden or compromised
no matter which course is chosen. From the perspective we defend in this vol-
ume, it is misleading to say that we are obligated to perform both actions in these
dilemmatic circumstances. Instead, we should discharge the obligation that we
judge to override what we would have been firmly obligated to perform were it
not for the conflict.
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12 PRINCIPLES OF BIOMEDICAL ETHICS

Conflicts between moral requirements and self-interest sometimes create a
practical dilemma, but not, strictly speaking, a moral dilemma. If moral reasons
compete with nonmoral reasons, such as self-interest, questions about priority
can still arise even though no moral dilemma is present. Examples appear in the
work of anthropologist William R. Bascom, who collected hundreds of “African
dilemma tales” transmitted for decades and sometimes centuries in African tribal
societies. One traditional dilemma posed by the Hausa tribe of Nigeria is called
cure for impotence:

A friend gave a man a magical armlet that cured his impotence. Later he
[the man with the armlet] saw his mother, who had been lost in a slave raid,
in a gang of prisoners. He begged his friend to use his magic to release her.
The friend agreed on one condition—that the armlet be returned. What
shall his choice be?'®

Difficult choice? Perhaps, but presumably not a difficult moral choice. The
obligation to the mother is moral in character, whereas retaining the armlet is a
matter of self-interest. (In this assessment, we are assuming that no moral obli-
gation exists to a sexual partner; but in some circumstances, such an obligation
would generate a moral dilemma.) A moral reason in conflict with a personal
reason need not entail that the moral reason is overriding. If, for example, a
physician must choose between saving his or her own life or that of a patient, in
a situation of extreme scarcity of available drugs, the moral obligation to take
care of the patient may not be overriding.

Some moral philosophers and theologians have argued that although
many practical dilemmas involving moral reasons exist, no irresolvable moral
dilemmas exist. They do not deny that agents experience moral perplexity or
conflict in difficult cases. However, they claim that the purpose of a moral the-
ory is to provide a principled procedure for resolving all deep conflicts. Some
philosophers have defended this conclusion because they accept one supreme
moral value as overriding all other conflicting values (moral and nonmoral) and
because they regard it as incoherent to allow contradictory obligations in a prop-
erly structured moral theory. The only ought, they maintain, is the one generated
by the supreme value.'® We examine such theories, including both utilitarian and
Kantian theories, in Chapter 9.

In contrast to the account of moral obligation offered by these theories, we
maintain throughout this book that various moral principles, rules, and rights can
and do conflict in the moral life. These conflicts sometimes produce irresolvable
moral dilemmas. When forced to a choice, we may “resolve” the situation by
choosing one option over another, but we still may believe that neither option is
morally preferable. A physician with a limited supply of medicine may have to
choose to save the life of one patient rather than another and still find his or her
moral dilemma irresolvable. Explicit acknowledgment of such dilemmas helps
deflate unwarranted expectations about what moral principles and theories can
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MORAL NORMS 13

do. Although we often find ways of reasoning about what we should do, we may
not be able to reach a reasoned resolution in many instances. In some cases the
dilemma only becomes more difficult and remains unresolved even after the
most careful reflection.

A FRAMEWORK OF MoraL NORMS

The moral norms that are central for biomedical ethics derive from the common
morality, though they certainly do not exhaust the common morality. These
norms are treated individually in Chapters 4 through 7 in Part II of this book.
Most classical ethical theories accept these norms in some form, and traditional
medical codes presuppose at least some of them.

Principles

The set of pivotal moral principles defended in this book functions as an analyt-
ical framework of general norms derived from the common morality that form
a suitable starting point for biomedical ethics.?’ These principles are general
guidelines for the formulation of more specific rules. In Chapters 4 through 7
we defend four clusters of moral principles: (1) respect for autonomy (a norm of
respecting and supporting autonomous decisions), (2) nonmaleficence (a norm
of avoiding the causation of harm), (3) beneficence (a group of norms pertaining
to relieving, lessening, or preventing harm and providing benefits and balanc-
ing benefits against risks and costs), and (4) justice (a group of norms for fairly
distributing benefits, risks, and costs).

Nonmaleficence and beneficence have played a central role in the history of
medical ethics. By contrast, respect for autonomy and justice were neglected in
traditional medical ethics and have risen to prominence only recently. In 1803,
British physician Thomas Percival published Medical Ethics, the first compre-
hensive account of medical ethics in the long history of the subject. This book
served as the prototype for the American Medical Association’s first code of
ethics in 1847. Percival argued, using somewhat different language, that non-
maleficence and beneficence fix the physician’s primary obligations and triumph
over the patient’s preferences and decision-making rights in circumstances of
conflict.?! Percival greatly understated the importance of principles of respect for
autonomy and distributive justice for physician conduct. However, in fairness to
him, these considerations are now prominent in discussions of ethics in medicine
in a way they were not when he wrote at the turn of the nineteenth century.

That these four clusters of moral principles are central to biomedical ethics
is a conclusion the authors of this work have reached by examining considered
moral judgments and the way moral beliefs cohere, two notions discussed
in Chapter 10. The selection of these four principles, rather than some other
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14 PRINCIPLES OF BIOMEDICAL ETHICS

clusters of principles, does not receive an argued defense in Chapters 1 through
3. However, in Chapters 4 through 7, we defend the vital role of each principle
in biomedical ethics.

Rules

Our larger framework in this book encompasses several types of norms: princi-
ples, rules, rights, and virtues. Principles are more general and comprehensive
norms than rules, but we draw only a loose distinction between rules and prin-
ciples. Both are norms of obligation, but rules are more specific in content and
more restricted in scope. Principles do not function as precise guides in each
circumstance in the way that more detailed rules and judgments do. Finally,
principles and rules of obligation have correlative rights, and virtues often have
corresponding principles and rules (see Chapter 9).

We defend several types of rules, of which the most important categories are
substantive rules, authority rules, and procedural rules.

Substantive rules. Rules of truth telling, confidentiality, privacy, forgoing
treatment, informed consent, and rationing health care provide more specific
guides to action than do abstract principles. An example of a rule that sharpens
the requirements of the principle of respect for autonomy in certain contexts is
“Follow an incompetent patient’s advance directive whenever it is clear and rel-
evant.” To indicate how this rule specifies the principle of respect for autonomy,
we may state it more fully as “Respect the autonomy of incompetent patients
by following all clear and relevant formulations in their advance directives.”
This formulation shows how the initial norm of respect for autonomy endures
even while becoming specified. (See the section “Specification” later in this
chapter.)

Authority rules. We also defend rules of decisional authority—that is, rules
regarding who may and should make decisions and perform actions. For exam-
ple, rules of surrogate authority determine who should serve as surrogate agents
when making decisions for incompetent persons; rules of professional authority
determine who in professional ranks should make decisions to override or to
accept a patient’s decisions; and rules of distributional authority determine who
should make decisions about allocating scarce medical resources.

Authority rules do not delineate substantive standards or criteria for mak-
ing decisions. However, authority rules and substantive rules can interact. For
instance, authority rules are justified, in part, by how well particular authorities
can be expected to respect and comply with substantive rules and principles.

Procedural rules. We also defend rules that establish procedures to be followed.
Procedures for determining eligibility for organ transplantation and procedures
for reporting grievances to higher authorities are typical examples. We often
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MORAL NORMS 15

resort to procedural rules when we run out of substantive rules and when author-
ity rules are incomplete or inconclusive. For example, if substantive or authority
rules are inadequate to determine which patients should receive scarce medical
resources, we resort to procedural rules such as queuing and lottery.?

CONEFLICTING MoRrAL NorMs

Prima Facie Obligations and Rights

Principles, rules, obligations, and rights are not rigid or absolute standards that
allow no compromise. Although “a person of principle” is sometimes regarded
as strict and unyielding, principles must be balanced and specified so they can
function in particular circumstances. It is no objection to moral norms that, in
some circumstances, they can be justifiably overridden by other norms with
which they conflict. All general moral norms are justifiably overridden in some
circumstances. For example, we might justifiably not tell the truth to prevent
someone from killing another person; and we might justifiably disclose confi-
dential information about a person to protect the rights of another person.

Actions that harm individuals, cause basic needs to go unmet, or limit liber-
ties are often said to be wrong prima facie (i.e., wrongness is upheld unless the
act is justifiable because of norms that are more stringent in the circumstances) or
wrong pro tanto (i.e., wrong to a certain extent or wrong unless there is a compel-
ling justification}—which is to say that the action is wrong in the absence of other
moral considerations that supply a compelling justification.?> Compelling justifi-
cations are sometimes available. For example, in circumstances of a severe swine
flu pandemic, the forced confinement of persons through isolation and quarantine
orders might be justified. Here a justifiable infringement of liberty rights occurs.

W. D. Ross defended a distinction that we accept in principle between prima

Jacie and actual obligations. A prima facie obligation must be fulfilled unless it
conflicts with an equal or stronger obligation. Likewise, a prima facie right, we
maintain (here extending Ross), must prevail unless it conflicts with an equal
or stronger right (or conflicts with some other morally compelling alternative).
Obligations and rights always constrain us unless a competing moral obligation
or right can be shown to be overriding in a particular circumstance. As Ross
puts it, “the greatest balance” of right over wrong must be found. Agents can
determine their actual obligations in such situations by examining the respective
weights of competing prima facie obligations. What agents ought to do is, in the
end, determined by what they ought to do all things considered.**

As an example, imagine that a psychiatrist has confidential medical informa-
tion about a patient who also happens to be an employee in the hospital where
the psychiatrist practices. The employee is seeking advancement in a stress-filled
position, but the psychiatrist has good reason to believe that this advancement
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16 PRINCIPLES OF BIOMEDICAL ETHICS

would be devastating for both the employee and the hospital. The psychiatrist
has several prima facie duties in these circumstances, including those of confi-
dentiality, nonmaleficence, beneficence, and respect for autonomy. Should the
psychiatrist break confidence in this circumstance to meet these other duties?
Could the psychiatrist make “confidential” disclosures to a hospital administra-
tor and not to the personnel office? Addressing such questions through a process
of moral deliberation and justification is required to establish an agent’s actual
duty in the face of these conflicting prima facie duties.

These matters are more complicated than Ross suggests, particularly when
rights come into conflict. We often need to develop a structured moral system or
set of guidelines in which (1) some rights in a certain class of rights have a fixed
priority over others in another class and (2) it is extremely difficult for morally
compelling social objectives to outweigh basic rights.

No moral theory or professional code of ethics has successfully presented
a system of moral rules free of conflicts and exceptions, but this fact should not
generate either skepticism or alarm. Ross’s distinction between prima facie and
actual obligations conforms closely to our experience as moral agents and pro-
vides indispensable categories for biomedical ethics. Almost daily we confront
situations that force us to choose among conflicting values in our personal lives.
For example, a person’s financial situation might require that he or she choose
between buying books and buying a train ticket to see friends. Not having the
books will be an inconvenience and a loss, whereas not visiting home will dis-
appoint the friends. Such a choice does not come effortlessly, but we are usually
able to think through the alternatives, deliberate, and reach a conclusion. The
moral life presents similar problems of choice.

Moral Regret and Residual Obligation

An agent who determines that an act is the best act to perform under circum-
stances of a conflict of obligations may still not be able to discharge all aspects
of moral obligation by performing that act. Even the morally best action in
the circumstances may still be regrettable and may leave a moral residue, also
referred to as a moral trace.?’ Regret and residue over what is not done can arise
even if the right action is clear and uncontested.

This point is about continuing obligation, not merely about feelings of regret
and residue. Moral residue results because an overridden prima facie obligation
does not simply go away when overridden. Often we have residual obligations
because the obligations we were unable to discharge create new obligations. We
may feel deep regret and a sting of conscience, but we also realize that we have
a duty to bring closure to the situation.?® We can sometimes make up for our
inability to fulfill an obligation in one or more of several ways. For example,
we may be able to notify persons in advance that we will not be able to keep a
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MORAL NORMS 17

promise; we may be able to apologize in a way that heals a relationship; we may
be able to change circumstances so that the conflict does not occur again; or we
may be able to provide adequate compensation.

Specifying Principles and Rules

The four clusters of principles we present in this book do not constitute a gen-
eral ethical theory. They provide only a framework of norms with which to
get started in biomedical ethics. These principles must be specified in order to
achieve more concrete guidance. Specification is a process of reducing the inde-
terminacy of abstract norms and generating rules with action-guiding content.?’
For example, without further specification, “do no harm” is too bare a starting
point for thinking through problems such as whether it is permissible to hasten
the death of a terminally ill patient.

Specification is not a process of producing or defending general norms such
as those in the common morality; it assumes that the relevant norms are availa-
ble. Specifying the norms with which one starts—whether those in the common
morality or norms previously specified to some extent—is accomplished by
narrowing the scope of the norms, not by explaining what the general norms
mean. We narrow the scope, as Henry Richardson puts it, by “spelling out
where, when, why, how, by what means, to whom, or by whom the action is to
be done or avoided.””® For example, the norm that we are obligated to “respect
the autonomy of persons” cannot, unless specified, handle complicated prob-
lems in clinical medicine and research involving human subjects. A definition of
“respect for autonomy” (e.g., as “allowing competent persons to exercise their
liberty rights”) clarifies one’s meaning in using the norm, but it does not narrow
the scope of the general norm or render it more specific in guiding actions.

Specification adds content. For example, as noted previously, one possible
specification of “respect the autonomy of persons” is “respect the autonomy of
competent patients by following their advance directives when they become
incompetent.” This specification will work well in some medical contexts, but
it will confront limits in others, where additional specification will be needed.
Progressive specification can continue indefinitely, but to qualify all along the
way as a specification some transparent connection must be maintained to the
initial general norm that gives moral authority to the resulting string of specifica-
tions. This process is a prime way in which general principles become practical
instruments for moral reasoning; and the process also helps explain why the
four-principles approach to biomedical ethics is not merely an abstract theory.?

An example of specification arises when psychiatrists conduct forensic
evaluations of patients in a legal context. Psychiatrists cannot always obtain an
informed consent and, in those circumstances, they risk violating their obliga-
tions to respect autonomy. However, obtaining informed consent is a central
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18 PRINCIPLES OF BIOMEDICAL ETHICS

imperative of medical ethics. A specification aimed at handling this problem is
“Respect the autonomy of persons who are the subjects of forensic evaluations,
where consent is not legally required, by disclosing to the evaluee the nature
and purpose of the evaluation.” We do not claim that this formulation is the best
specification, but it approximates the provision recommended in the “Ethical
Guidelines for the Practice of Forensic Psychiatry” of the American Academy
of Psychiatry and the Law.>® This specification attempts to guide forensic psy-
chiatrists in discharging their diverse moral obligations.

Another example of specification involves the oft-cited rule “Doctors
should put their patients’ interests first.” In some countries patients can receive
the best treatment available only if their physicians falsify information on insur-
ance forms. The rule of patient priority does not imply that a physician should
act illegally by lying or distorting the description of a patient’s problem on an
insurance form. Rules against deception, on the one hand, and for patient prior-
ity, on the other, are not categorical imperatives. When they conflict, we need
some form of specification in order to know what we can and cannot do.

A survey of practicing physicians’ attitudes toward deception illustrates
how some physicians reconcile their dual commitment to patients and to non-
deception. Dennis H. Novack and several colleagues used a questionnaire to
obtain physicians’ responses to difficult ethical problems that potentially could
be resolved by deception. In one scenario, a physician recommends an annual
screening mammography for a fifty-two-year-old woman who protests that
her insurance company will not cover the test. The insurance company would
cover the costs if the physician stated the reason as “rule out cancer” rather than
“screening mammography,” but the insurance company understands “rule out
cancer” to apply only if there is a breast mass or other objective clinical evidence
of the possibility of cancer, neither of which was present in this case. Almost
70% of the physicians responding to this survey indicated that they would state
that they were seeking to “rule out cancer,” and 85% of this group (85% of the
70%) insisted that their act would not involve “deception.”!

These physicians’ decisions are crude attempts to specify the rule that
“Doctors should put their patients’ interests first.” Some doctors seem to think
that it is properly specified as follows: “Doctors should put their patients’ inter-
ests first by withholding information from or misleading someone who has no
right to that information, including an insurance company that, through unjust
policies of coverage, forfeits its right to accurate information.” In addition, most
physicians in the study apparently did not operate with the definition of decep-
tion favored by the researchers, which is “to deceive is to make another believe
what is not true, to mislead.” Some physicians apparently believed that “decep-
tion” occurs when one person unjustifiably misleads another, and that it was
justifiable to mislead the insurance company in these circumstances. It appears
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MORAL NORMS 19

that these physicians would not agree on how to specify rules against deception
or rules assigning priority to patients’ interests.

All moral rules are, in principle, subject to specification. They all will
need some additional content, because, as Richardson puts it, “the complexity
of the moral phenomena always outruns our ability to capture them in general
norms.”*? Many already specified rules will need further specification to handle
new circumstances of conflict. These conclusions are connected to our earlier
discussion of particular moralities. Different persons and groups will offer con-
flicting specifications, potentially creating multiple particular moralities. In any
problematic case, competing specifications are likely to be offered by reasonable
and fair-minded parties, all of whom are committed to the common morality.
Nothing in the model of specification suggests that we can avoid all circum-
stances of conflicting judgments.

To say that a problem or conflict is resolved or dissolved by specification
is to say that norms have been made sufficiently determinate in content that,
when cases fall under them, we know what ought to be done. Obviously some
proposed specifications will not provide the most adequate or justified resolu-
tion. When competing specifications emerge, we should seek to discover which
is superior. Proposed specifications should be based on deliberative processes
of reasoning, as we discuss them in Chapter 10. In this way, we can connect
specification as a method with a model of justification that will support some
specifications and not others.

Finally, some specified norms are virtually absolute and need no further
specification. Examples include prohibitions of cruelty that involves the unnec-
essary infliction of pain and suffering.’® More interesting are norms that are
intentionally formulated with the goal of including all legitimate exceptions. An
example is, “Always obtain oral or written informed consent for medical inter-
ventions with competent patients, except in emergencies, in forensic examina-
tions, in low-risk situations, or when patients have waived their right to adequate
information.” This norm needs further interpretation, including an analysis of
what constitutes an informed consent, an emergency, a waiver, a forensic exam-
ination, and a low risk. However, this rule would be absolute if it were correct
that all legitimate exceptions had successfully been incorporated in its formu-
lation. If such rules exist, they are rare. In light of the range of possibilities for
contingent conflicts among rules, even the firmest and most detailed rules are
likely to encounter exceptive cases.

Weighing and Balancing

Principles, rules, obligations, and rights often must be balanced. Is balancing
different from specification, and, if so, how?
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20 PRINCIPLES OF BIOMEDICAL ETHICS

The process of weighing and balancing. Balancing is the process of finding
reasons to support beliefs about which moral norms should prevail. Balancing
is concerned with the relative weights and strengths of different moral norms,
whereas specification is concerned primarily with their scope (i.e., range).
Accordingly, balancing consists of deliberation and judgment about these
weights and strengths. Balancing seems particularly well suited for reaching
judgments in particular cases, whereas specification seems especially useful for
developing more specific policies from already accepted general norms.

The metaphor of larger and smaller weights moving a scale up and down has
often been invoked to depict the balancing process, but this metaphor obscures
what happens in balancing. Justified acts of balancing are supported by good
reasons. They need not rest merely on intuition or feeling, although intuitive bal-
ancing is one form of balancing. Suppose a physician encounters an emergency
case that would require her to extend an already long day, making her unable to
keep a promise to take her son to the local library. She then engages in a process
of deliberation that leads her to consider how urgently her son needs to get to
the library, whether they could go to the library later, whether another physi-
cian could handle the emergency case, and so on. If she determines to stay deep
into the night with the patient, she has judged this obligation to be overriding
because she has found a good and sufficient reason for her action. The reason
might be that a life hangs in the balance and she alone may have the knowledge
to deal adequately with the circumstances. Canceling her evening with her son,
distressing as it may be, could be justified by the significance of her reasons for
doing what she does.

One way of analyzing the process of balancing merges it with specification.
In our example, the physician’s reasons can be generalized to similar cases: “If
a patient’s life hangs in the balance and the attending physician alone has the
knowledge to deal adequately with the full array of the circumstances, then the
physician’s conflicting domestic obligations must yield.” Even if we do not
always state the way we balance considerations in the form of a specification,
might not all deliberative judgments be made to conform to this model? If so,
then deliberative balancing is nothing but deliberative specification.

The goal of merging specification and balancing is appealing, but it is not
well-suited to handle all situations in which balancing occurs. Specification
requires that a moral agent extend norms by both narrowing their scope and
generalizing to relevantly similar circumstances. Thus, “respect the autonomy of
competent patients when they become incompetent by following their advance
directives” is a rule suited for all incompetent patients with advance directives.
However, the responses of caring moral agents, such as physicians and nurses,
are often highly specific to the needs of this patient or this family in this circum-
stance. Numerous considerations must be weighed and balanced, and any gen-
eralizations that could be formed might not hold even in closely related cases.
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MORAL NORMS 21

Generalizations conceived as policies might even be dangerous. For example,
cases in which risk of harm and burden are involved for a patient are often
circumstances unlikely to be decided by expressing, by rule, how much risk is
allowable or how heavy the burden can be to secure a certain stated benefit. After
levels of risk and burden are determined, these considerations must be balanced
with the likelihood of the success of a procedure, the uncertainties involved,
whether an adequately informed consent can be obtained, whether the family has
arole to play, and the like. In this way, balancing allows for a due consideration
of all the factors, including norms, bearing on a complex circumstance.

Consider the following discussion with a young woman who has just been
told that she is HIV-infected, as recorded by physician Timothy Quill and nurse
Penelope Townsend:?

PATIENT: Please don’t tell me that. Oh my God. Oh my children. Oh Lord
have mercy. Oh God, why did He do this to me?...

DR. QUILL: First thing we have to do is learn as much as we can about it,
because right now you are okay.

PATIENT: I don’t even have a future. Everything I know is that you gonna
die anytime. What is there to do? What if I'm a walking time bomb? People
will be scared to even touch me or say anything to me.

DR. QUILL: No, that’s not so.

PATIENT: Yes they will, ‘cause I feel that way...

DR. QUILL: There is a future for you...

PATIENT: Okay, alright. I'm so scared. I don’t want to die. I don’t want to
die, Dr. Quill, not yet. I know I got to die, but I don’t want to die.

DR. QUILL: We’ve got to think about a couple of things.

Quill and Townsend work to calm down and reassure this patient, while
engaging sympathetically with her feelings and conveying the presence of
knowledgeable medical authorities. Their emotional investment in the patient’s
feelings is joined with a detached evaluation of the patient. Too much compas-
sion and emotional investment may doom the task at hand; too much detachment
will be cold and may destroy the patient’s trust and hope. A balance in the sense
of a right mixture between engagement and detachment must be found.

Quill and Townsend could try to specify norms of respect and beneficence
to indicate how caring physicians and nurses should respond to patients who
are desperately upset. However, such a specification will ring hollow and will
not be sufficiently subtle to provide practical guidance for this patient, let alone
for all desperately upset patients. Each encounter calls for a response not ade-
quately captured by general rules and their specifications. Behavior that is a
caring response to one desperate patient will intrude on privacy or irritate the
next desperate patient. A physician may, for example, find it appropriate to touch
or caress a patient X, while appreciating that such behavior would be entirely
inappropriate for another patient Y in a similar circumstance. How physicians
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22 PRINCIPLES OF BIOMEDICAL ETHICS

and nurses balance different moral considerations often involves sympathetic
insight, humane responsiveness, and the practical wisdom of discerning a par-
ticular patient’s circumstance and needs.’’ Balancing often is a more complex
set of activities than those involved in a straightforward case of balancing two
conflicting principles or rules. Considerations of trust, compassion, objective
assessment, caring responsiveness, reassurance, and the like are all being bal-
anced. To act compassionately may be to undercut objective assessment. Not all
of the norms at work can reasonably be said to be specifications, nor need there
be a final specification.

In many clinical contexts it may be hopelessly complicated to engage in
specification. For example, in cases of balancing harms of treatment against the
benefits of treatment for incompetent patients, the cases are often so exceptional
that it is perilous to generalize a conclusion that would reach out to other cases.
These problems may be further complicated by disagreements among family
members about what constitutes a benefit, poor decisions and indecision by a
marginally competent patient, limitations of time and resources, and the like.%

We do not suggest that balancing is a matter of spontaneous, unreflective
intuition without reasons. We are proposing a model of moral judgment that
focuses on how balancing and judgment occur through practical astuteness, dis-
criminating intelligence, and sympathetic responsiveness that are not reducible
to the specification of norms. The capacity to balance many moral considerations
is connected to what we discuss in Chapter 2 as capacities of moral character.
Capacities in the form of virtues of compassion, attentiveness, discernment,
caring, and kindness are integral to the way wise moral agents balance diverse,
sometimes competing, moral considerations.

Practicability supplies another reason why the model of specification needs
supplementation by the model of balancing. Progressive specification covering all
areas of the moral life would eventually mushroom into a body of norms so bulky
that the normative system would become unwieldy. A scheme of comprehensive
specification would constitute a package of potentially hundreds, thousands, or
millions of rules, each suited to a narrow range of conduct. In the ideal of specifi-
cation, every type of action in a circumstance of the contingent conflict of norms
would be covered by a rule, but the formulation of rules for every circumstance
of contingent conflict would be a body of rules too cumbersome to be effective.
The greater the number of rules and the more complex each rule, the less likely it
is that the moral system will be functional and useful for guiding decisions.

Conditions that constrain balancing. To allay concerns that the model of bal-
ancing is too intuitive or too open-ended and lacks a commitment to firm princi-
ples and rigorous reasoning, we propose six conditions that should help reduce
intuition, partiality, and arbitrariness. These conditions must be met to justify
infringing one prima facie norm in order to adhere to another.
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MORAL NORMS 23

1. Good reasons can be offered to act on the overriding norm rather than on
the infringed norm. '

2. The moral objective justifying the infringement has a realistic prospect
of achievement.

3. No morally preferable alternative actions are available.?’

4. The lowest level of infringement, commensurate with achieving the pri-
mary goal of the action, has been selected.

S. All negative effects of the infringement have been minimized.

6. All affected parties have been treated impartially.

Although some of these conditions are obvious and noncontroversial, some
are often overlooked in moral deliberation and would lead to different conclu-
sions were they observed. For example, some proposals to use life-extending
technologies, despite the objections of patients or their surrogates, violate con-
dition 2 by endorsing actions in which no realistic prospect exists of achieving
the goals of a proposed intervention. Typically, these proposals are made when
health professionals regard the intervention as legally required, but in some cases
the standard invoked is merely a traditional or deeply entrenched perspective.

Condition 3 is more commonly violated. Actions are regularly performed in
some settings without serious consideration of alternative actions that might be
performed. As a result, agents fail to identify a morally preferable alternative. For
example, in animal care and use committees a common conflict involves the obli-
gation to approve a good scientific protocol and the obligation to protect animals
against unnecessary suffering. A protocol is often approved if it proposes a stand-
ard form of anesthesia. However, standard forms of anesthesia are not always the
best way to protect the animal, and further inquiry is needed to determine the best
anesthetic for the particular interventions proposed. In our schema of conditions,
it is unjustifiable to approve the protocol or to conduct the experiment without
this additional inquiry, which affects conditions 4 and 5 as well as 3.

Finally, consider this example: The principle of respect for autonomy and
principles of beneficence (which require acts intended to prevent harm to others)
sometimes come into contingent conflict in responding to situations that arise
in the treatment of HIV/AIDS patients. Respect for autonomy sets a prima facie
barrier to invasions of privacy and the mandatory testing of people at risk of
HIV infection, yet their actions may put others at risk under conditions in which
society has a prima facie obligation to act to prevent harm to those at risk. To
justify overriding respect for autonomy, one must show that mandatory testing
that invades the privacy of certain individuals is necessary to prevent harm to
others and has a reasonable prospect of preventing such harm. If it meets these
conditions, mandatory testing still must pass the least-infringement test (con-
dition 4), and health workers must seek to reduce negative effects, such as the
consequences that individuals fear from testing (condition 5).%
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24 PRINCIPLES OF BIOMEDICAL ETHICS

In our judgment, these six constraining conditions are morally demanding,
at least in some circumstances. When conjoined with requirements of coherence
that we propose in Chapter 10, these conditions provide a strong measure of
protection against purely intuitive, subjective, or partial balancing judgments.
We could try to introduce further criteria or safeguards, such as “rights override
nonrights” and “liberty principles override nonliberty principles,” but these rules
are certain to fail in circumstances in which rights claims and liberty interests
are relatively minor.

Moral Diversity and Moral Disagreement

Conscientious and reasonable moral agents understandably disagree over moral
priorities in circumstances of a contingent conflict of norms. Morally consci-
entious persons may disagree, for example, about whether disclosure of a life-
threatening condition to a fragile patient is appropriate, whether religious values
about brain death have a place in secular biomedical ethics, whether teenagers
should be permitted to refuse life-sustaining treatments, and hundreds of other
issues. Such disagreement does not indicate moral ignorance or moral defect.
We simply lack a single, entirely reliable way to resolve many disagreements,
despite methods of specifying and balancing.

Moral disagreement can emerge because of (1) factual disagreements (e.g.,
about the level of suffering that an action will cause), (2) disagreements resulting
from insufficient information or evidence, (3) disagreements about which norms
are applicable or relevant in the circumstances, (4) disagreements about the rel-
ative weights or rankings of the relevant norms, (5) disagreements about appro-
priate forms of specification or balancing, (6) the presence of a genuine moral
dilemma, (7) scope disagreements about who should be protected by a moral norm
(e.g., whether embryos, fetuses, and sentient animals are protected; see Chapter 3),
and (8) conceptual disagreements about a crucial moral notion (such as whether
removal of nutrition and hydration at a family’s request constitutes killing).

Different parties may emphasize different principles or assign different
weights to principles even when they agree on which principles are relevant.
Such disagreement may persist among morally committed persons who recog-
nize all the demands that morality makes on them. If evidence is incomplete and
different items of evidence are available to different parties, one individual or
group may be justified in reaching a conclusion that another individual or group
is justified in rejecting. Even when both parties have incorrect beliefs, each party
may be justified in holding its beliefs. We cannot hold persons to a higher prac-
tical standard than to make judgments conscientiously in light of the relevant
norms and relevant evidence.

When moral disagreements arise, a moral agent can—and usually should—
defend his or her decision without disparaging or reproaching others who reach
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MORAL NORMS 25

different decisions. Recognition of legitimate diversity, by contrast to moral
violations that warrant criticism and perhaps even punishment, is vital when
we evaluate the actions of others. One person’s conscientious assessment of
his or her obligations may differ from another’s when they confront the same
moral problem. Both evaluations may be appropriately grounded in the common
morality. Similarly, what one institution or government determines it should do
may differ from what another institution or government determines it should do.
In such cases, we can assess one position as morally preferable to another only
if we can show that the position rests on a more coherent set of specifications
and interpretations of the common morality.*

CONCLUSION

In this chapter we have outlined what is sometimes called the four-principles
approach to biomedical ethics,*® now commonly designated principlism.*' The
four clusters of principles that we propose as a moral framework derive from the
common morality, but when specifying and balancing these principles in later
chapters we will also call upon historical experience in formulating professional
obligations and virtues in health care, public health, biomedical research, and
health policy. We will criticize many assumptions in traditional medical eth-
ics, current medical codes, and other parts of contemporary bioethics, but we
are also deeply indebted to the insights and commitments found in these moral
viewpoints. Our goal in later chapters is to develop, specify, and balance the
normative content of the four clusters of principles, and there we often seek to
render our views consistent with professional traditions, practices, and codes.

Principlism, then, is not a mere list and analysis of four abstract principles. It
is a theory about how principles link to and guide practice. We will be showing
how these principles are connected to an array of transactions, practices, under-
standings, and forms of respect in health care settings, research institutions, and
public health policies.

NOTES
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Jonsen, A Short History of Medical Ethics (New York: Oxford University Press, 2000); and Edmund
D. Pellegrino and David C. Thomasma, The Virtues in Medical Practice (New York: Oxford University
Press, 1993), pp. 184-89.
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11. The American Medical Association Code of Ethics of 1847 was largely adapted from Thomas
Percival’'s Medical Ethics; or a Code of Institutes and Precepts, Adapted to the Professional Conduct
of Physicians and Surgeons (Manchester, England: S. Russell, 1803). See Donald E. Konold, 4 History
of American Medical Ethics 1847-1912 (Madison, WI: State Historical Society of Wisconsin, 1962),
chaps. 1-3; and Chester Burns, “Reciprocity in the Development of Anglo-American Medical Ethics,”
in Legacies in Medical Ethics, ed. Burns (New York: Science History Publications, 1977).

12. Cf. the conclusions reached about medicine in N. D. Berkman, M. K. Wynia, and L. R. Churchill,
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2

Moral Character

In Chapter 1 we concentrated on moral norms in the form of principles, rules,
obligations, and rights. In this chapter, we concentrate on moral virtues, moral
character, moral ideals, and moral excellence. These categories complement
those in the previous chapter without undermining them. Whereas the moral
norms discussed in Chapter 1 chiefly govern right action, character ethics or
virtue ethics concentrates on the agent who performs actions and claims that an
agent’s virtues make him or her a morally worthy person.'

What often matters most in the moral life is not adherence to moral rules,
but having a reliable character, a good moral sense, and an appropriate emotional
responsiveness. Even specified principles and rules do not convey what occurs
when parents lovingly play with and nurture their children or when physicians
and nurses exhibit compassion, patience, and responsiveness in their encoun-
ters with patients and families. Our feelings and concerns for others lead us to
actions that cannot be reduced to merely following rules, and morality would
be a cold and uninspiring practice without appropriate sympathy, emotional
responsiveness, excellence of character, and heartfelt ideals that reach beyond
principles and rules.

Some philosophers have questioned the place of virtues in moral theory.
They see virtues as less central than action-guiding norms and as difficult to
unify in a systematic theory, in part because there are many largely independent
virtues to be considered. Utilitarian Jeremy Bentham famously complained that
there is “no marshaling” the virtues and vices and that “they are susceptible of
no arrangement; they are a disorderly body, whose members are frequently in
hostility with one another. ... Most of them are characterized by that vagueness
which is a convenient instrument for the poetical, but dangerous or useless to
the practical moralist.””

Although principles and virtues are different and taught differently, virtues
are no less important in the moral life. Indeed, the Aristotelian virtues are “valu-
able in large part because they are immunities from common forms of distortion

30
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MORAL CHARACTER 31

in practical reasoning, arising from characteristically human desires, emotions,
or feelings.””” Moreover, the goals and structure of medicine, health care, public
health, and research call for a deep appreciation of moral virtues.* In Chapter 9,
we examine virtue ethics as a type of moral theory and address challenges and
criticisms such as Bentham’s. In the first few sections of the present chapter, we
briefly analyze the concept of virtue; examine virtues in professional roles; treat
the moral notions of care, caregiving, and caring as virtues in health care; and
explicate five other focal virtues in both health care and research.

Tuae CoNceprT OF MORAL VIRTUE

A virtue is a dispositional trait of character that is socially valuable and reliably
present in a person, and a moral virtue is a dispositional trait of character that
is morally valuable and reliably present. If cultures or social groups approve a
trait and regard it as moral, their approval is not sufficient to qualify the trait as
a moral virtue. Some communities disvalue persons who are virtuous, and some
communities admire persons for their vices, such as meanness and churlishness.
Moral virtue, then, is more than a personal, dispositional trait that is socially
approved in a particular group or culture.’ This explanation accords with our
conclusion in Chapter 1 that the common morality excludes provisions found in
so-called cultural moralities and individual moralities.

Some define the term moral virtue as a disposition to act or a habit of acting
in accordance with, and with the aim of following, moral principles, obligations,
or ideals.® For example, they understand the moral virtue of nonmalevolence as
the trait a person has of abstaining from causing harm to others when it would
be wrong to cause harm. However, this definition unjustifiably views virtues
as derivative from and dependent on principles, and it also fails to capture the
importance of moral motives. We care morally about people’s motives, and we
care especially about their characteristic motives and dispositions. That is, we
care about the motivational structures embedded in their character. Persons who
are motivated through impartial sympathy and personal affection, for example,
meet our moral approval, whereas others who act similarly, but are motivated
merely by personal ambition, do not.

Imagine a person who discharges a moral obligation only because it is an
obligation, but who intensely dislikes being placed in a position in which the
interests of others override his or her own interests. This person does not feel
friendly toward or cherish others and respects their wishes only because obliga-
tion requires it. This person nonetheless performs morally right actions and has
a disposition to perform right actions. But if the motive is improper, a critical
moral ingredient is missing; and if a person characteristically lacks this moti-
vational structure, a necessary condition of virtuous character is absent, The
act may be right and the actor blameless, but neither is virtuous. People may
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be disposed to do what is right, intend to do it, and do it, while simultaneously
yearning to avoid doing it. Persons who characteristically perform morally right
actions from such a motivational structure are not morally virtuous even if they
invariably perform the morally right action.

Not only is such a person’s character morally incomplete, but also it is mor-
ally incoherent in that he or she performs morally right actions for reasons or
feelings disconnected from moral motivation. A philanthropist’s gift of a new
wing of a hospital will be recognized by hospital officials and by the general
public as a generous gift, but if the philanthropist only feels the need for public
praise and only makes the gift to gain such praise, there is a discordance between
those feelings and the performance of the praised action. Feelings and a certain
type of motivation are morally important in a virtue theory in a way that can be
lost or obscured in an obligation-based theory.” Furthermore, there is an impor-
tant distinction between the virtuous person as one whose character reliably
leads to action motivated by morally admirable motives and a virtuous action as
one performed in character by such a person.

VIRTUES IN PROFESSIONAL ROLES

Persons differ in the particular sets of character traits they possess. Most individuals
have some virtues and some vices while lacking other virtues and vices. However,
all persons with normal moral capacities can cultivate the character traits of chief
importance to morality. In professional life the traits that warrant encouragement
and admiration often derive from role responsibilities. Certain virtues are essen-
tial to the discharge of these professional roles, and certain vices are intolerable in
professional life. Accordingly, we begin with virtues that are critically important
in professional and institutional roles and practices in biomedical fields.

Virtues in Roles and Practices

Professional roles are usually tied to institutional expectations and standards of
professional practice. Roles internalize conventions, customs, and procedures of
teaching, nursing, doctoring, and the like. Professional practice has a tradition
that requires professionals to cultivate certain virtues. Standards of virtue incor-
porate criteria of professional merit, and possession of these virtues disposes a
person to act in accordance with the objectives of the practices.

Consider, for example, professional roles in the practice of medicine.
Several goods are internal to the profession and are naturally associated with
the idea of being a good physician. These include specific moral and nonmoral
skills in the care of patients, the application of specific forms of knowledge, and
the teaching of health behaviors. These goods are achievable if, and only if, one
abides by the standards of the good physician, standards that have a history and
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MORAL CHARACTER 33

that in part define the practice. A practice is not merely a set of technical skills.
Practices should be understood in terms of the regard practitioners have for the
goods internal to the practices. Although these practices are not immune to revi-
sion, historical development of a body of standards is definitive of the idea of
medicine and nursing as practices.®

Roles and practices in medicine and nursing reflect social expectations
as well as standards and ideals internal to these professions. Their traditional
virtues derive primarily from experience with health care relationships.® The
virtues we highlight are care—a fundamental virtue for traditional health care
relationships—along with five focal virtues: compassion, discernment, trust-
worthiness, integrity, and conscientiousness, all of which support and promote
caring and caregiving. Elsewhere in this chapter and in later chapters, we discuss
other virtues, including respectfulness, nonmalevolence, benevolence, justice,
truthfulness, and faithfulness.

To illustrate the difference between standards of moral character in a profes-
sion (and corresponding moral skills) and standards of technical performance in
a profession (and corresponding technical skills), we begin with an instructive
study of surgical error. Charles L. Bosk’s influential Forgive and Remember:
Managing Medical Failure presents an ethnographic study of the way two sur-
gical services in “Pacific Hospital” handle medical failure, especially failures by
surgical residents.!® Bosk found that both surgical services distinguish, at least
implicitly, between several different forms of error or mistake. The first is tech-
nical: The professional discharges role responsibilities conscientiously, but his or
her technical training or information falls short of what the task requires. Every
surgeon will occasionally make this sort of mistake. The second sort of error is
Judgmental: A conscientious professional develops and follows an incorrect strat-
egy. These errors are also to be expected. Attending surgeons forgive momentary
technical and judgmental errors but remember them in case a pattern develops
- indicating that a surgical resident lacks the technical and judgmental skills to be
a competent surgeon. The third sort of error is normative: A physician violates
a norm of conduct or fails to possess a moral skill, particularly by failing to dis-
charge moral obligations conscientiously or by failing to acquire and exercise
critical moral virtues such as conscientiousness. Bosk concludes that surgeons
view technical and judgmental errors as less important than moral errors, because
every conscientious person can be expected to make “honest errors” or “good
faith errors.” However, moral errors such as failures of conscientiousness are
considered profoundly serious when a pattern indicates a defect of character.

As Bosk’s study suggests, persons of high moral character acquire a reservoir
of goodwill in assessments of either the praiseworthiness or the blameworthiness
of their actions. If a conscientious surgeon and another surgeon who is not consci-
entious make the same technical or judgmental errors, the conscientious surgeon
will not be subjected to moral blame to the same degree as the other surgeon.
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Virtues in Alternative Professional Models

Professional virtues were historically integrated with professional obligations
and ideals in codes of health care ethics. Insisting that the medical profes-
sion’s “prime objective” is to render service to humanity, an American Medical
Association (AMA) code in effect from 1957 to 1980 urged the physician to
be “upright” and “pure in character and...diligent and conscientious in caring
for the sick.” It endorsed the virtues that Hippocrates commended: modesty,
sobriety, patience, promptness, and piety. However, in sharp contrast to its first
code in 1847, the AMA over the years has increasingly de-emphasized virtues
in codes. The 1980 version for the first time eliminated all trace of the virtues
except for the admonition to expose “those physicians deficient in character or
competence.” This pattern of de-emphasis regrettably continues today.

Thomas Percival’s classic 1803 book, Medical Ethics, is an example of
an attempt to establish the proper set of virtues in medicine. Starting from the
assumption that the patient’s best medical interest is the proper goal of medi-
cine, Percival reached conclusions about the good physician’s traits of character,
which were invariably tied to responsibility for the patient’s medical welfare.'!
Not surprisingly, this model supported medical paternalism with effectively no
attention paid to respect for patients’ autonomous choices.

Likewise, in traditional nursing, where the nurse was often viewed as the
“handmaiden” of the physician, the nurse was counseled to cultivate the pas-
sive virtues of obedience and submission. In contemporary models in nursing,
however, active virtues have become more prominent. For example, when the
nurse’s role is viewed as one of advocacy for patients, prominent virtues include
respectfulness, considerateness, justice, persistence, and courage.'? Attention to
patients’ rights and preservation of the nurse’s integrity have become increas-
ingiy prominent in some contemporary models.

The conditions under which virtues are present in morally unworthy and
condemnable actions present thorny ethical issues. Virtues such as loyalty, cour-
age, generosity, kindness, respectfulness, and benevolence at times lead persons
to act inappropriately and unacceptably. For instance, the physician who acts
kindly and loyally by not reporting the incompetence of a fellow physician acts
unethically. Such a failure to report professional misconduct does not suggest
that loyalty and kindness are not virtues, only that the virtues need to be accom-
panied by an understanding of what is right and good, and of what deserves
loyalty, kindness, generosity, and the like.

TaEe VIRTUE OF CARING

As the language of health care, medical care, and nursing care suggests, the vir-
tue of care, or caring, is prominent in professional ethics in these contexts. We
treat this virtue as fundamental in relationships, practices, and actions in health
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MORAL CHARACTER 35

care. In explicating this virtue, or perhaps family of virtues, we draw on what has
been called the ethics of care, which we interpret as a form of virtue ethics.'3 The
ethics of care emphasizes traits valued in intimate personal relationships such
as sympathy, compassion, fidelity, and love. Caring, in particular, refers to care
for, emotional commitment to, and willingness to act on behalf of persons with
whom one has a significant relationship. Caring for is expressed in actions of
“caregiving,” “taking care of,” and “due care.” The nurse’s or physician’s trust-
worthiness and quality of care and sensitivity in the face of patients’ problems,
needs, and vulnerabilities are integral to their professional moral lives.

The ethics of care emphasizes not only what physicians and nurses do—for
example, whether they break or maintain confidentiality—but also how they
perform those actions, which motives and feelings underlie them, and whether
their actions promote or thwart positive relationships. To take an example dis-
cussed in a later chapter, a caring clinician considers both whether to disclose
the prognosis of a patient’s death (in a few months) and how, when, and where
to divulge that prognosis.

The Origins of the Ethics of Care

The ethics of care, interpreted as a form of philosophical ethics, originated pri-
marily in feminist writings. The earliest works emphasized how women display
an ethic of care, by contrast to men, who predominantly exhibit an ethic of rights
and obligations. Psychologist Carol Gilligan advanced the influential hypothesis
that “women speak in a different voice”—a voice that traditional ethical theory
drowned out. She discovered “the voice of care” through empirical research
involving interviews with girls and women. This voice, she said, stresses
empathic association with others, not based on “the primacy and universality of
individual rights, but rather on...a very strong sense of being responsible.”"

Gilligan identified two modes of moral thinking: an ethic of care and an
ethic of rights and justice. She did not claim that these two modes of thinking
strictly correlate with gender or that all women or all men speak in the same
moral voice.'* She maintained only that men tend to embrace an ethic of rights
and justice that uses quasi-legal terminology and impartial principles, accom-
panied by dispassionate balancing and conflict resolution, whereas women tend
to affirm an ethic of care that centers on responsiveness in an interconnected
network of needs, care, and prevention of harm. The core notion in an ethics of
care, then, is caring for and taking care of others.!

Criticisms of Traditional Theories by Proponents of an
Ethics of Care

Proponents of the care perspective often criticize traditional ethical theories that
seem to de-emphasize virtues of caring. Two criticisms merit consideration here."?
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36 PRINCIPLES OF BIOMEDICAL ETHICS

Challenging impartiality. According to some representations of the care
perspective, theories of norms of obligation unduly telescope morality by
overemphasizing detached fairness. This orientation is suitable for some moral
relationships, especially those in which persons interact as equals in a public
context of impersonal justice and institutional constraints, but moral detachment
may also evince a lack of caring responsiveness. In the extreme case, detach-
ment becomes uncaring indifference. Lost in the detachment of impartiality is
an attachment to what we care about most and is closest to us—for example, our
loyalty to family, friends, and groups. In the absence of public and institutional
constraints, partiality toward others is morally permissible and is the expected
form of interaction. It is also a feature of the human condition that cannot be
eliminated. Without exhibiting partiality, we would impair or sever our most
important relationships. '

Proponents of care ethics do not recommend a general abandonment of prin-
ciples as long as principles allow room for discretionary and contextual judg-
ment. At the same time, like many other proponents of virtue ethics, defenders
of the ethics of care often find principles irrelevant, unproductive, ineffectual,
or unduly constrictive in the moral life. A defender of principles could say that
principles of care, compassion, and kindness tutor our responses in caring, com-
passionate, and kind ways. But this effort to rescue principles seems empty.
Moral experience suggests that we often do rely on our emotions, our capacity
for sympathy, our sense of friendship, and our sensitivity to determine appro-
priate moral responses. We can produce rough generalizations about how caring
clinicians should respond to patients, but these generalizations cannot provide
adequate guidance for all interactions with patients. Each situation calls for a set
of responses beyond generalizations, and actions that are caring in one context
may be offensive or even harmful in another.

Relationship and emotion. The ethics of care places special emphasis on
mutual interdependence and emotional responsiveness. Many human relation-
ships in health care and research involve persons who are vulnerable, dependent,
ill, and frail. Feeling for and being immersed in the other person are vital aspects
of a moral relationship with them.!® A rights-based or obligation-based account
may neglect appropriate forms of empathy because of its focus on protecting
persons from wrongdoing by others. Having a certain emotional attitude and
expressing the appropriate emotion in action are morally relevant factors, just
as having appropriate motives is morally relevant. A person seems morally defi-
cient who acts according to norms of obligation without appropriately aligned
feelings, such as concern and sympathy for a suffering person. Good health care
often involves insight into the needs of patients and considerate attentiveness
to their circumstances, which may derive more from emotional or sympathetic
responsiveness than from reason.?
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MORAL CHARACTER 37

In the history of human experimentation, those who first recognized that
some subjects of research were brutalized, subjected to misery, or placed at
unjustifiable risk were persons who were able to feel sympathy, compassion, dis-
gust, and outrage about the situation of these research subjects. They exhibited
perception of and sensitivity to the feelings of these subjects where others lacked
comparable perceptions, sensitivities, and responses. This emphasis on the emo-
tional dimension of the moral life does not entirely reduce moral response to
emotional response. Caring itself has a cognitive dimension and requires a range
of moral skills, because it involves insight into and understanding of another’s
circumstances, needs, and feelings.

One proponent of the ethics of care argues that, in a defensible ethical the-
ory, action is sometimes principle-guided, but not necessarily always governed
by or derived from principles.?’ This statement moves in the right direction
for a comprehensive framework. We need not reject principles of obligation in
favor of the virtues of caring, and we can conceive moral judgment as involving
moral skills beyond those of specifying and balancing general principles. An
ethic that emphasizes the virtues of caring can serve health care well because it
is close to the relationships and processes of decision making found in clinical
contexts, gives insight into basic commitments of caring and caretaking, and
liberates health professionals from narrow conceptions of role responsibilities
often found in professional codes of ethics.

Five FocaL VIRTUEsS

We now examine five focal virtues for health professionals: compassion, dis-
cernment, trustworthiness, integrity, and conscientiousness. These virtues are
important in part for the development and expression of caring, which we have
presented as the fundamental orienting virtue in health care. These virtues pro-
vide a moral compass of character for health professionals, and some have
played a prominent role for centuries in the ethics of physicians.?? Other virtues
are no less important, and we treat several of them later and in Chapter 9.

Compassion

Compassion is a “prelude to caring.”?® The virtue of compassion combines an
attitude of active regard for another’s welfare with an imaginative awareness
and emotional response of sympathy, tenderness, and discomfort at another’s
misfortune or suffering.2* Compassion presupposes sympathy, has affinities with
mercy, and is expressed in acts of beneficence that attempt to alleviate the mis-
fortune or suffering of another person. Unlike the virtue of integrity, which is
focused on the self, compassion is directed at others.
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38 PRINCIPLES OF BIOMEDICAL ETHICS

Nurses and physicians must understand the feelings and experiences of
patients to respond appropriately to them and their illnesses and injuries—hence
the importance of empathy, which involves the reconstructing of another per-
son’s mental experience, whether that experience is negative or positive.? As
important as empathy is for compassion and other virtues, the two are different
and empathy does not always lead to compassion. Literature on professionalism
in medicine and health care now often focuses on empathy rather than compas-
sion. This literature may be making the mistake of viewing empathy alone as
sufficient for humanizing medicine and health care.?

Compassion generally focuses on others’ pain, suffering, disability, and
misery—the typical occasions for compassionate responses in health care. Using
the language of sympathy, eighteenth-century philosopher David Hume pointed
to a typical circumstance of compassion in surgery and explained how it arises:

Were I present at any of the more terrible operations of surgery, ‘tis certain,
that even before it begun, the preparation of the instruments, the laying of
the bandages in order, the heating of the irons, with all the signs of anxiety
and concern in the patient and assistants, wou’d have a great effect upon
my mind, and excite the strongest sentiments of pity and terror. No passion
of another discovers itself immediately to the mind. We are only sensible
of its causes or effects. From these we infer the passion: And consequently
these give rise to our sympathy.?’

Those physicians and nurses who express no compassion in their behavior
fail to provide what patients need most. The physician or nurse lacking altogether
in the appropriate display of compassion has a moral weakness. However, com-
passion also may cloud judgment and preclude rational and effective responses.
In one reported case, a long-alienated son wanted to continue a futile and painful
treatment for his near-comatose father in an intensive care unit (ICU) to have
time to “make his peace” with his father. Although the son understood that his
alienated father had no cognitive capacity, the son wanted to work through his
sense of regret. Some hospital staff argued that the patient’s grim prognosis and
pain, combined with the needs of others waiting to receive care in the ICU, jus-
tified stopping the treatment, as had been requested by the patient’s close cousin
and informal guardian. Another group in the unit regarded continued treatment
as an appropriate act of compassion toward the son, who they thought should
have time to express his farewells and regrets to make himself feel better about
his father’s death. The first group, by contrast, viewed compassion as misplaced
because of the patient’s prolonged agony and dying. In effect, those in the first
group believed that the second group’s compassion prevented clear thinking
about primary obligations to this patient.?

Many writers in the history of ethical theory have proposed a cautious
approach to compassion. They maintain that a passionate, or even a compassion-
ate, engagement with others can blind reason and prevent impartial reflection.
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MORAL CHARACTER 39

Health care professionals understand and appreciate this phenomenon. Constant
contact with suffering can overwhelm and even paralyze a compassionate phy-
sician or nurse. Impartial judgment can give way to impassioned decisions, and
emotional burnout can occur. To counteract this problem, medical education and
nursing education are designed to inculcate detachment alongside compassion.
The language of detached concern and compassionate detachment appropriately
appears in health care ethics expressly to identify a complex characteristic of the
good physician or good nurse.

Discernment

The virtue of discernment brings sensitive insight, astute judgment, and under-
standing to bear on action. Discernment involves the ability to make fitting
judgments and reach decisions without being unduly influenced by extraneous
considerations, fears, personal attachments, and the like. Some writers closely
associate discernment with practical wisdom, or phronesis, to use Aristotle’s
term. A person of practical wisdom knows which ends to choose, knows how
to realize them in particular circumstances, and carefully selects from among
the range of possible actions, while keeping emotions within proper bounds. In
Aristotle’s model, the practically wise person understands how to act with the
right intensity of feeling, in just the right way, at just the right time, with a proper
balance of reason and desire.”

The person of discernment is disposed to understand and perceive what
circumstances demand in the way of human responsiveness. For example, a dis-
cerning physician will see when a despairing patient needs comfort rather than
privacy, and vice versa. If comfort is the right choice, the discerning physician
will find the right type and level of consolation to be helpful rather than intrusive.
If a rule guides action in a particular case, seeing sow to follow the rule involves
a form of discernment that is independent of seeing that the rule applies.

The virtue of discernment involves understanding both that and how princi-
ples and rules apply in a variety of circumstances. For instance, acts of respect
for autonomy and beneficence will vary in health care contexts, and the ways in
which clinicians discerningly implement these principles in the care of patients
will be as different as the ways in which devoted parents care for their children.

Trustworthiness

Virtues, Annette Baier maintains, “are personal traits that contribute to a good
climate of trust between people, when trust is taken to be acceptance of being, to
some degree and in some respects, in another’s power.”* This climate of trust is
essential in medical and health care, where patients are vulnerable and must put
themselves in the hands of health care professionals. Trust is a confident belief
in and reliance on the moral character and competence of another person, often
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40 PRINCIPLES OF BIOMEDICAL ETHICS

a person with whom one has an intimate or established relationship. Trust entails
a confidence that another will reliably act with the right motives and feelings
and in accordance with appropriate moral norms.*! To be trustworthy is to merit
confidence in one’s character and conduct. Trustworthiness has the practical out-
come of making health care effective. Nothing is more important in health care
organizations than the maintenance of a culture of trust.

Traditional ethical theories rarely mention either trust or trustworthiness.
However, Aristotle took note of one aspect of trust and trustworthiness. He
maintained that when relationships are voluntary and among intimates, in con-
trast to legal relationships among strangers, it is appropriate for the law to forbid
lawsuits for harms that occur. Aristotle reasoned that in intimate relationships
“dealings with one another as good and trustworthy,” rather than “bonds of jus-
tice,” hold persons together,

A true climate of trust is endangered in contemporary health care institutions,
as is evidenced by the number of medical malpractice suits and adversarial rela-
tions between health care professionals and the public. Overt distrust has been
engendered by mechanisms of managed care, because of the incentives some
health care organizations create for physicians to limit the amount and kinds of
care they provide to patients. Appeals have increased for ombudsmen, patient
advocates, legally binding “directives” to physicians, and the like. Among the
contributing causes of the erosion of a climate of trust are the loss of intimate
contact between physicians and patients, the increased use of specialists, and the
growth of large, impersonal, and bureaucratic medical institutions.?

Integrity

Some writers in bioethics claim that the primary virtue in health care is integ-
rity.** People often justify their actions or refusals to act on grounds that they
would otherwise compromise or sacrifice their integrity. Later in this chapter we
discuss these appeals to integrity as invocations of conscience, but we confine
attention here to the virtue of integrity.

The value of moral integrity is beyond serious dispute, but what we mean
by the term is less clear. In its most general sense, “moral integrity” means
soundness, reliability, wholeness, and integration of moral character. In a more
restricted sense, the term refers to objectivity, impartiality, and fidelity in adher-
ence to moral norms. Accordingly, the virtue of integrity represents two aspects
of a person’s character. The first is a coherent integration of aspects of the self—
emotions, aspirations, knowledge, and the like—so that each complements and
does not frustrate the others. The second is the character trait of being faithful to
moral values and standing up in their defense when necessary. A person can lack
moral integrity in several respects—for example, through hypocrisy, insincerity,
bad faith, and self-deception. These vices represent breaks in the connections
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MORAL CHARACTER 41

among a person’s moral convictions, emotions, and actions. The most common
deficiency is probably the simple lack of sincerely and firmly held moral convic-
tions; but no less important is the failure to act on the correct moral beliefs that
one does hold.

Problems in maintaining integrity arise not only from a lack of moral con-
viction or a conflict of moral norms, but also from moral demands that require
persons to sacrifice in a way that causes them to abandon their personal goals
and projects. Persons can feel violated by having to abandon their personal
commitments to pursue moral objectives. For example, if a nurse is the only
person in her family who can properly manage her mother’s health, health care,
prescription medications, nursing home arrangements, explanations to relatives,
and negotiations with physicians, little time may be left for her personal projects
and commitments. Such situations can deprive us of the liberty to structure and
integrate our lives as we choose. If a person has structured his or her life around
personal goals that are ripped away by the needs and agendas of others, a loss
of personal integrity occurs.

Professional integrity presents issues about wrongful conduct in profes-
sions. Because breaches of professional integrity involve violations of profes-
sional standards of conduct, they are often viewed as violations of the rules of
professional associations. This vision is too narrow.>* Breaches of professional
integrity also occur when a physician prescribes a drug that is not effective,
enters into a sexual relationship with a patient, or follows a living will that asks
for a medically outrageous “treatment”—whether or not professional associa-
tions disallow such conduct and whether or not the physician feels bound by the
standards of conduct.

Sometimes conflicts arise between a person’s sense of moral integrity and
professional integrity. Consider, for example, medical practitioners who, because
of their religious commitments to the sanctity of life, find it difficult to partici-
pate in decisions not to do everything possible to prolong life. To them, partici-
pating in removing ventilators and intravenous fluids from patients, even from
patients with a clear advance directive, violates their integrity. Their evaluative
commitments may create morally troublesome situations in which they must
either compromise their fundamental commitments or withdraw from the care of
the patient. Yet compromise seems what a person, or an organization, of integrity
cannot do, because it involves the sacrifice of deep moral commitments.3¢

Health care facilities cannot entirely eliminate these and other problems of
staff disagreement, but persons with the virtues of patience, humility, and toler-
ance can help to ameliorate these problems. Situations that compromise integrity
can be ameliorated if participants anticipate the problem before it arises and
recognize the limits and fallibility of their moral views. Participants in a dispute
may also have recourse to consultative institutional processes, such as hospital
ethics committees. However, it would be ill-advised to recommend that a person
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42 PRINCIPLES OF BIOMEDICAL ETHICS

of integrity can and should always negotiate and compromise his or her values in
an intrainstitutional confrontation. There is something ennobling and admirable
about the person or organization that refuses to compromise beyond a certain
carefully considered moral threshold. To compromise below the threshold of
integrity is simply to lose it.

Conscientiousness

The topic of integrity and compromise leads directly to discussion of the virtue
of conscientiousness and to accounts of conscience. An individual acts consci-
entiously if he or she is motivated to do what is right because it is right, has
tried with due diligence to determine what is right, intends to do what is right,
and exerts appropriate effort to do so. Conscientiousness is the character trait of
acting in this way.

Conscience and conscientiousness. Conscience has often been viewed as a
mental faculty of, and authority for, moral decision making.’” Slogans such
as, “Let your conscience be your guide” suggest that conscience is the final
authority in moral justification. However, this account fails to capture the nature
of either conscience or conscientiousness. We can see why by examining the
following case put forward by Bernard Williams: Having recently completed
his Ph.D. in chemistry, George has not been able to find a job. His family has
suffered from his failure: They are short of money, his wife has had to take addi-
tional work, and their small children have been subjected to considerable strain,
uncertainty, and instability. An established chemist can get George a position in
a laboratory that pursues research in chemical and biological warfare. Despite
his perilous financial and familial circumstances, George concludes that he
cannot accept this position because of his conscientious opposition to chemical
and biological warfare. The senior chemist notes that the research will continue
no matter what George decides. Furthermore, if George does not take this pos-
ition, it will be offered to another young man who would pursue the research
vigorously. Indeed, the senior chemist confides, his concern about this other
candidate’s nationalistic fervor and uncritical zeal for research in chemical and
biological warfare motivated him to recommend George for the job. George’s
wife is puzzled and hurt by George’s reaction. She sees nothing wrong with the
research. She is profoundly concerned about their children’s problems and the
instability of their family. Nonetheless, George forgoes this opportunity both to
help his family and to prevent a destructive fanatic from obtaining the position
because his conscience stands in the way.’

Conscience, as this example suggests, is not a special moral faculty or
a self-justifying moral authority. It is a form of self-reflection about whether
one’s acts are obligatory or prohibited, right or wrong, good or bad, virtuous or
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MORAL CHARACTER 43

vicious. It also involves an internal sanction that comes into play through critical
reflection. When individuals recognize their acts as violations of an appropriate
standard, this sanction often appears as a bad conscience in the form of feelings
of remorse, guilt, shame, disunity, or disharmony. A conscience that sanctions
conduct in this way does not signify bad moral character. To the contrary, this
experience of conscience is most likely to occur in persons of strong moral
character and may even be a necessary condition of morally good character.>
For example, kidney donors have been known to say, “I had to do it. I couldn’t
have backed out, not that I had the feeling of being trapped, because the doctors
offered to get me out. I just had to do it.”* Such poignant statements indicate
that some ethical standards are sufficiently powerful that violating them would
diminish integrity and result in guilt or shame."

When people claim that their actions are conscientious, they sometimes
feel compelled by conscience to resist others’ authoritative demands. Instructive
examples are found in military physicians who believe they must answer first
to their consciences and cannot plead “superior orders” when commanded by a
superior officer to commit what they believe to be a moral wrong. In some cases
agents even act out of character in order to perform what they judge to be the
morally appropriate action. For example, a normally cooperative and agreeable
physician may angrily, and justifiably, protest an insurance company’s decision
not to cover the costs of a patient’s treatment. Such moral indignation and out-
rage are sometimes appropriate and admirable.

Conscientious refusals. Conscientious objections by physicians, nurses, phar-
macists, and other health care professionals raise difficult issues for public pol-
icy, professional organizations, and health care institutions. Examples are found
in a physician’s refusal to honor a patient’s valid advance directive to withdraw
artificial nutrition and hydration, a nurse’s refusal to participate in an abortion
or sterilization procedure, and a pharmacist’s refusal to fill a prescription for an
emergency contraception. There are good reasons to promote conscientiousness
and to respect acts of conscience, but some conscientious refusals adversely
affect patients’ and others’ legitimate interests. Public policy, the professions,
and institutions should seek to recognize and accommodate conscientious refus-
als as long as they can do so without seriously compromising patients’ rights
and interests.

The metaphor of balance, or balancing, is commonly used to guide efforts to
protect both interest sets. Accordingly, no single model of appropriate response
covers all cases.? Frequently, institutions such as hospitals and pharmacies can
ensure the timely performance of needed or requested services while allowing
particular conscientious objectors not to perform those services.* However, eth-
ical complexities arise when, for example, a pharmacist refuses, on grounds of
complicity in moral wrongdoing, to refer or transfer a consumer’s prescription
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44 PRINCIPLES OF BIOMEDICAL ETHICS

or to inform the consumer of pharmacies that would fill the prescription.
According to one study, 14% of U.S. physicians surveyed do not feel obligated
to disclose information about morally controversial medical procedures, and
29% of U.S. physicians do not recognize an obligation to refer patients for such
procedures.®

At a minimum, health care professionals have an ethical duty to inform pro-
spective employers and prospective patients, clients, and consumers in advance
of their conscientious objections to performing vital services. Likewise, they
have an ethical duty to disclose options for obtaining legal, albeit morally con-
troversial, services and, in many cases, a duty to provide a referral for those
services. They also have a duty to perform those services in emergency circum-
stances when the patient is at risk of adverse health effects and a timely referral
is not possible.

Determining the appropriate scope of protectable conscientious refusals is
a vexing problem that arises, for example, because of conscientious objections
to expanded notions of participation in or assistance in the performance of an
objectionable action. These expanded notions include actions that are only indi-
rectly related to the objectionable procedure. For example, some nurses have
claimed conscientious exemption from all forms of participation in the care of
patients having an abortion or sterilization, even to the extent of declining to fill
out admission forms or provide postprocedure care. It is difficult in institutions,
and less clearly required from an ethical standpoint, to exempt objectors to such
broadly delineated forms of participation in a procedure.

MoRraL IDEALS

We argued in Chapter 1 that norms of obligation in the common morality con-
stitute a moral minimum that pertains to everyone. These standards are notably
different from extraordinary moral standards, which are neither required nor
obligatory. However, general ideals such as extraordinary generosity are rightly
admired and endorsed by all morally committed persons, and in this respect they
form part of the common morality. Extraordinary moral standards come from a
morality of aspiration in which individuals and communities adopt high ideals
not demanded of others. We can praise and admire those who fulfill these ideals,
but we cannot blame or criticize persons who do not pursue them.

A straightforward example of a moral ideal in biomedical ethics is found in
“expanded access” or “compassionate use” programs that authorize access, prior
to regulatory approval, to an investigational drug or device for patients with a
serious or immediately life-threatening disease or condition. These patients have
exhausted available therapeutic options and are situated so that they cannot par-
ticipate in a clinical trial of a comparable investigational product. Although it is
clearly compassionate and justified to provide some investigational products for
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MORAL CHARACTER 45

therapeutic use, it is rarely obligatory to do so. These programs are compassion-
ate, nonobligatory, and motivated by a goal of providing a good to these patients.
The self-imposed moral commitment by the sponsors of the investigational
product usually springs from a moral ideal of communal service. (We discuss
expanded access programs further in Chapter 6.)

With the addition of moral ideals, we now have four categories of moral
action: (1) actions that are right and obligatory (e.g., truth-telling); (2) actions
that are wrong and prohibited (e.g., murder); (3) actions that are optional and
morally neutral (neither wrong nor obligatory; e.g., playing chess with a friend);
and (4) actions that are optional but morally meritorious and praiseworthy (e.g.,
sending flowers to a sick friend). We concentrated on the first two in Chapter 1,
occasionally mentioning the third. We now focus exclusively on the fourth.

Supererogatory Acts

Supererogation is a category of moral ideals pertaining principally to ideals
of action, but it has important links both to virtues and to Aristotelian ideas
of moral excellence.** The etymological root of supererogation means paying
or performing beyond what is owed or, more generally, doing more than is
required. Supererogation has four defining conditions (which collectively state
the meaning of category 4 listed in the previous paragraph). First, supereroga-
tory acts are optional and neither required nor forbidden by common-morality
standards of obligation. Second, supererogatory acts exceed what the common
morality of obligation demands, but at least some moral ideals are endorsed
by all who are committed to the common morality. Third, supererogatory acts
are intentionally undertaken to promote the welfare interests of others. Fourth,
supererogatory acts are morally good and praiseworthy in themselves; they are
not merely acts that are undertaken from good intentions.

Despite the first condition, individuals who act on moral ideals do not always
consider their actions to be morally optional. Many heroes and saints describe
their actions in the language of ought, duty, and necessity: “I had to do it.” “I
had no choice.” “It was my duty.” The point of this language is to express a per-
sonal sense of obligation, not to state a general obligation. The agent accepts, as
a pledge or assignment of personal responsibility, a norm that lays down what
ought to be done. At the end of Albert Camus’s The Plague, Dr. Rieux decides
to make a record of those who fought the pestilence. It is to be a record, he says,
of “what had to be done...despite their personal afflictions, by all who, while
unable to be saints but refusing to bow down to pestilences, strive their utmost
to be healers.”® Such healers accept exceptional risks and thereby exceed the
obligations of the common morality and of their professional tradition.

Many supererogatory acts would be morally obligatory were it not for some
abnormal adversity or risk in the face of which the individual elects not to invoke
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46 PRINCIPLES OF BIOMEDICAL ETHICS

an exemption allowed because of the adversity or risk.*’ If persons have the
strength of character that enables them to resist extreme adversity or assume addi-
tional risk to fulfill their own conception of their obligations, then it makes sense
to accept their view that they are under a self-imposed obligation. The hero who
says, “I was only doing my duty,” is, from his or her perspective, speaking as one
who accepts a standard of moral excellence. This hero does not make a mistake
in regarding the action as personally required and can view failure as grounds for
guilt, although no one else is free to so evaluate the act as a moral failure.

Despite our language of “exceptional” and “extreme adversity,” not all
supererogatory acts are extraordinarily arduous, costly, or risky. Examples of less
demanding forms of supererogation include generous gift-giving, volunteering
for public service, forgiving another’s costly error, and special kindness. Many
everyday actions exceed obligation without reaching the highest levels of super-
erogation. For example, a nurse may put in extra hours of work during the day and
return to the hospital at night to visit patients without becoming a saint or hero.

Often we are uncertain whether an action exceeds obligation because the
boundaries of obligation and supererogation are ill defined. There may be no
clear norm of action, only a virtue of character at work. For example, what is a
nurse’s role obligation to desperate, terminally ill patients who cling to the nurse
for comfort in their few remaining days? If the obligation is that of spending
forty hours a week in conscientiously fulfilling a job description, then the nurse
exceeds that obligation by a few off-duty visits to patients. If the obligation is
simply to help patients overcome burdens and meet a series of challenges, then
a nurse who does so while displaying extraordinary patience, fortitude, and
friendliness exceeds the demands of obligation. There are also cases of health
care professionals living up to what would ordinarily be a role obligation (e.g.,
complying with standards of care), while making a significant sacrifice or taking
an exceptional risk.

The Continuum from Obligation to Supererogation

Our analysis may suggest that any given action can be readily classified as either
obligatory or beyond the obligatory. However, some actions do not fit neatly
into these categories because they fall between the two. Common morality dis-
tinctions and ethical theory are not precise enough to determine whether these
actions are morally required or morally elective. This problem is compounded in
professional ethics, because professional roles engender obligations that do not
bind persons who do not occupy the relevant professional roles. Hence, the two
“levels” of the obligatory and the supererogatory lack sharp boundaries both in
the common morality and in professional ethics.

There is a critical distinction between actions that are strictly obliga-
tory, actions that are borderline, and actions that are beyond the obligatory. A
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MORAL CHARACTER 47

continuum runs from strict obligation (the core principles and rules in the com-
mon morality) through weaker obligations (the periphery of ordinary expecta-
tions in the common morality) and on to the domain of the morally nonrequired
and the exceptionally virtuous. The nonrequired starts with lower level super-
erogation, such as walking a visitor lost in a hospital’s corridors to a doctor’s
office. Here an absence of generosity or kindness in helping someone constitutes
a defect in the moral life, although not a failure of obligation. The continuum
ends with higher level supererogation, such as heroic acts of self-sacrifice, as in
highly risky medical self-experimentation. A continuum exists on each level and
across their boundaries. The following diagram represents the continuum.

' ' Beyond Obligation :
§ Obligation ' (Supererogation) '
' Strict Weak Ideals beyond Saintly and .
obligation obligation the obligatory heroic ideals
[1] (2] B3] (4]

This continuum moves from the strictest obligation to the most arduous and
elective moral ideal. The horizontal line represents a continuum with rough,
not sharply defined, breaks. The middle vertical line divides the two general
categories, but does not indicate a sharp break. Accordingly, the horizontal line
expresses a continuum across the four lower categories and expresses the scope
of the common morality in the domain of obligations and nonobligatory ideals.

Joel Feinberg argued that supererogatory acts are “located on an altogether
different scale than obligations.”® The preceding diagram suggests that this
comment is correct in one respect, but potentially misleading in another. The
right half of the diagram is not scaled by obligation, whereas the left half is. In
this respect, Feinberg’s comment is correct. However, the full horizontal line is
connected by a single scale of moral value in which the right is continuous with
the left. For example, obligatory acts of beneficence and supererogatory acts of
beneficence are on the same scale because they are morally of the same kind.
The domain of supererogatory ideals is continuous with the domain of norms of
obligation by exceeding those obligations in accordance with the several defin-
ing conditions of supererogation listed previously.

The Place of Ideals in Biomedical Ethics

Many beneficent actions by health care professionals straddle the territory
marked in the preceding diagram between Obligation and Beyond Obligation
(in particular, between [2] and [3]). Matters become more complicated when we
introduce the distinction discussed in Chapter 1 between professional obligations
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48 PRINCIPLES OF BIOMEDICAL ETHICS

and obligations incumbent on everyone. Many moral duties established by roles
in health care are not moral obligations from the perspective of persons not in
these roles. These duties in medicine and nursing are profession-relative, and
some are role obligations even when not formally stated in professional codes.
For example, the expectation that physicians and nurses will encourage and
cheer patients is a profession-imposed obligation, though not one usually incor-
porated in a professional code of ethics.

Some customs in the medical community are not well established as obliga-
tions, such as the belief that physicians and nurses should efface self-interest
and take risks in attending to patients. The nature of “obligations™ when caring
for patients with severe acute respiratory syndrome (SARS) and other diseases
with a significant risk of transmission has been controversial, and professional
codes and medical association pronouncements have varied.* One of the strong-
est statements of physician duty appeared in the original 1847 Code of Medical
Ethics of the American Medical Association (AMA): “when pestilence prevails,
it is their [physicians’] duty to face the danger, and to continue their labours for
the alleviation of the suffering, even at the jeopardy of their own lives.”>® This
statement was retained in subsequent versions of the AMA code until the 1950s,
when, perhaps in part because of a false sense of the permanent conquest of dan-
gerous contagious diseases, it was eliminated.

We cannot resolve controversies about duty in face of risk without deter-
mining the level of risk—in terms of both the probability and the seriousness of
harm—that professionals are expected to assume and setting a threshold beyond
which the level of risk is so high that it renders an act optional rather than obliga-
tory. The difficulty of drawing this line should help us appreciate why some med-
ical associations have urged their members to be courageous and treat patients
with potentially lethal infectious diseases, while other associations have advised
their members that treatment is optional in those circumstances.! Still others have
taken the view that both virtue and obligation converge to the conclusion that par-
ticular health care professionals should set aside self-interest, within limits, and
that the health care professions should take actions to ensure appropriate care.*

It is doubtful that health care professionals fail to discharge moral obliga-
tions when they fall short of the highest possible standards in the profession.
Confusion arises because of the indeterminate boundaries of what is required in
the common morality, what is required in professional communities, and what is
a matter of moral character beyond the requirements of moral obligations.

MoRAL EXCELLENCE

Aristotelian ethical theory closely connects moral excellence to moral character
as well as virtues and moral ideals. Aristotle succinctly presents this idea: “A
truly good and intelligent person...from his resources at any time will do the
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MORAL CHARACTER 49

finest actions he can, just as a good general will make the best use of his forces
in war, and a good shoemaker will produce the finest shoe he can from the hides
given him, and similarly for all other craftsmen.”>* This passage indicates the
demanding nature of Aristotle’s account in contrast to ethical theories that focus
entirely on the moral minimum of obligations.

The value of this vision of excellence is highlighted by John Rawls, in con-
junction with what he calls the “Aristotelian principle”:

The excellences are a condition of human flourishing; they are goods from
everyone’s point of view. These facts relate them to the conditions of self-
respect, and account for their connection with our confidence in our own
value....[T]he virtues are [moral] excellences....The lack of them will
tend to undermine both our self-esteem and the esteem that our associates
have for us.*

We now draw on this general background in Aristotelian theory and on our prior
analysis of moral ideals and supererogation for an account of moral excellence.

The Place of Moral Excellence

We begin with four reasons that motivate us to treat this subject. First, we hope
to overcome an undue imbalance in contemporary ethical theory and bioethics,
which focus narrowly on the moral minimum of obligations while ignoring super-
erogation and moral ideals.’> This concentration dilutes the moral life, including
our expectations for ourselves, our close associates, and health professionals.
If we expect only the moral minimum of obligation, we may lose an ennobling
sense of moral excellence. A second and related reason is that we hope to over-
come skepticism in contemporary ethical theory concerning high ideals in the
moral life. Some influential writers note that high moral ideals must compete with
other goals and responsibilities in life, and consequently that these ideals can lead
persons to neglect other matters worthy of attention, including personal projects,
family relationships, friendships, and experiences that broaden outlooks.* A third
reason concerns what we call in Chapter 9 the criterion of comprehensiveness
in an ethical theory. Recognizing the value of moral excellence will allow us to
incorporate a broad range of moral virtues and forms of supererogation beyond
the obligations, rights, and virtues that comprise ordinary morality. Fourth, and
finally, a model of moral excellence merits pursuit because it indicates what is
worthy of aspiration. Morally exemplary persons and acts provide ideals that help
guide and inspire us to higher goals and morally better lives.

Aristotelian Ideals of Moral Character

Aristotle maintained that we acquire virtues much as we do skills such as carpen-
try, playing a musical instrument, and cooking.’” Both moral and nonmoral skills
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50 PRINCIPLES OF BIOMEDICAL ETHICS

require training and practice. Obligations play a less central role in his account.
Consider, for example, a person who undertakes to expose scientific fraud in an
academic institution. It is easy to frame this objective as a matter of obligation,
especially if the institution has a policy on fraud. However, suppose this person’s
reports of fraud to superiors are ignored, and eventually her job is in jeopardy
and her family receives threats. At some point, she has fulfilled her obligations
and is not morally required to pursue the matter further. However, when she does
persist her continued pursuit would be praiseworthy. Her efforts to bring about
institutional reform could even take on heroic dimensions. Aristotelian theory
frames this situation in terms of the person’s level of commitment, the persever-
ance and endurance shown, the resourcefulness and discernment in marshalling
evidence, and the courage, as well as the decency and diplomacy, displayed in
confronting superiors.

An analogy to education illustrates why setting goals beyond the moral min-
imum is important, especially when discussing moral character. Most of us are
trained to aspire to an ideal of education. We are taught to prepare ourselves as
best we can. No educational aspirations are too high unless they exceed our abil-
ities and cannot be attained. If we stop at a level below our educational potential,
we will consider our achievement a matter of disappointment and regret even if
we obtain a degree. As we fulfill our aspirations, we sometimes expand our goals
beyond what we had originally planned. We think of getting another degree,
learning another language, or reading widely beyond our specialized training.
We do not say at this point, however, that we have an obligation to achieve as
high a level of education as we can achieve.

The Aristotelian model suggests that moral character and moral achieve-
ment similarly are functions of self-cultivation and aspiration. Goals of moral
excellence can and should enlarge as moral development progresses. Each indi-
vidual should seek to reach a level as elevated as his or her ability permits, not
as a matter of obligation but of aspiration. Just as persons vary in the quality
of their performances in athletics and medical practice, so too in the moral life
some persons are more capable than others and deserve more acknowledgment,
praise, and admiration. Some persons are sufficiently advanced morally that
what they can achieve far exceeds what those who are less morally developed
can expect to achieve.

Wherever a person is on the continuum of moral development, there will
be a goal of excellence that exceeds what he or she has already achieved. This
potential to revise our aspirations explains why ideals are of such central impor-
tance in our account. Consider, for example, the clinical investigator who uses
human subjects in research but who asks only (as is typical in protocol review),
“What am I obligated to do to protect human subjects?” The presumption is that
once this question has been addressed by reference to a checklist of obligations,
the researcher can ethically proceed with the research. By contrast, in the model
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MORAL CHARACTER 51

we are proposing, this approach is only the starting point. The most important
question is, “How could I conduct this research to maximally protect and min-
imally inconvenience subjects, commensurate with achieving the objectives of
the research?” Evading this question indicates that one is morally less committed
than one could be.

The Aristotelian model we have sketched does not expect perfection, only
that persons strive toward perfection. The model might seem impractical, but, in
fact, moral ideals are practical instruments. As our ideals, they motivate us and
set out a path that we can climb in stages, with a renewable sense of progress
and achievement.

Exceptional Moral Excellence: Saints, Heroes, and Others

Extraordinary persons function as models of excellence whose examples we
aspire to follow. Among the many models, the moral hero and the moral saint
are the most celebrated, and deservedly so.

The term saint has a long history in religious, especially Christian, tradi-
tions (where a person is recognized for exceptional holiness), and, like 4ero, it
also has a secular moral use (where a person is recognized for exceptional vir-
tue). Exceptional other-directedness, altruism, and benevolence are prominent
features of the moral saint.®® Saints do their duty and realize moral ideals where
most people would fail to do so. Saintliness requires regular fulfillment of duty
and realization of ideals over time; it demands consistency and constancy. We
likely cannot make an adequate or final judgment about a person’s moral saintli-
ness until the record is complete. By contrast, a person may become a moral hero
through a single exceptional action, such as accepting extraordinary risk while
discharging duty or realizing ideals. The hero resists fear and the desire for self-
preservation in undertaking risky actions that most people would avoid, but the
hero also may lack the constancy over a lifetime that distinguishes the saint.

Many persons who serve as moral models or as persons from whom we
draw moral inspiration are not so advanced morally that they qualify as saints or
heroes. We learn about good moral character from persons with a limited reper-
toire of exceptional virtues, such as conscientious health professionals. Consider,
for example, John Berger’s biography of the English physician John Sassall,
who chose to practice medicine in a poverty-ridden, culturally deprived country
village in a remote region of northern England. Under the influence of works by
Joseph Conrad, Sassall chose this village from an “ideal of service” that reached
beyond “the average petty life of self-seeking advancement.” Sassall was aware
that he would have almost no social life and that the villagers had few resources
with which to pay him, to develop their community, and to attract better medi-
cine, but he focused on their needs rather than his own. Progressively, Sassall
grew morally as he interacted with members of the community. He developed
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52 PRINCIPLES OF BIOMEDICAL ETHICS

a deep understanding of, and profound respect for, the villagers. He became
a person of exceptional caring, devotion, discernment, conscientiousness, and
patience when taking care of the villagers. His moral character grew and deep-
ened year after year in caring for them. They, in turn, trusted him under the most
adverse and personally difficult circumstances.®

From exemplary lives such as that of John Sassall and from our previous
analysis, we can extract four criteria of moral excellence.®® First, Sassall is
faithful to a worthy moral ideal that he keeps constantly before him in making
judgments and performing actions. The ideal is deeply devoted service to a poor
and needy community. Second, he has a motivational structure that conforms
closely to our earlier description of the motivational patterns of virtuous persons,
who are prepared to forgo certain advantages for themselves in the service of a
moral ideal. Third, he has an exceptional moral character; that is, he possesses
moral virtues that dispose him to perform supererogatory actions of a high order
and quality.! Fourth, he is a person of integrity—both of moral integrity and of
a deep personal integrity—and thus is not overwhelmed by distracting conflicts,
self-interest, or personal projects in making judgments and performing actions.

These four conditions are sufficient conditions of moral excellence. They are
also relevant, but not sufficient, conditions of moral saintliness and moral Aero-
ism. John Sassall, exceptional as he is, is neither a saint nor a hero. To achieve
this elevated status, he would have to satisfy additional conditions. Sassall is
not a person who faces deep adversity (although he faces modest adversity),
extremely difficult tasks, or a high level of risk, and these are typically the sorts
of conditions that contribute to making a person a saint or a hero,

Examples of prominent moral saints, under the analysis we have now
offered, are St. Francis, Mother Teresa, and Albert Schweitzer. Examples of
prominent moral heroes include soldiers, political prisoners, and ambassadors
who take substantial risks to save endangered persons by such acts as falling
on hand grenades or resisting political tyrants. Scientists and physicians who
experiment on themselves to generate knowledge that may benefit others may
be heroes. There are many examples: Daniel Carrion injected blood into his arm
from a patient with verruga peruana (an unusual disease marked by many vas-
cular eruptions of the skin and mucous membranes as well as fever and severe
rheumatic pains), only to discover that it had given him a fatal disease (Oroya
fever). Werner Forssman performed the first heart catheterization on himself,
walking to the radiological room with the catheter sticking into his heart.®> A
French researcher, Dr. Daniel Zagury, injected himself with an experimental
AIDS vaccine, maintaining that his act was “the only ethical line of conduct.”®

A person can qualify as a moral hero or a moral saint only if he or she meets
some combination of the previously listed four conditions of moral excellence. It
is too demanding to say that a person must satisfy all four conditions to qualify
as a moral hero, but a person must satisfy all four to qualify as a moral saint. This
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MORAL CHARACTER 53

appraisal does not imply that moral saints are more valued or more admirable
than moral heroes. We are simply proposing conditions of moral excellence that
are more stringent for moral saints than for moral heroes.*

To test the analysis we have put forward, consider physician David Hilfiker’s
Not All of Us Are Saints, which offers an instructive model of very exceptional
but not quite saintly or heroic conduct in medicine—in his case resulting from
his efforts to practice “poverty medicine” in Washington, DC.% His decision to
leave a rural medical practice in the Midwest to provide medical care to the very
poor, including the homeless, reflected both an ambition and a felt obligation.
Many health problems he encountered stemmed from an unjust social system,
in which his patients had limited access to health care and to other basic social
goods that contribute to health. He experienced severe frustration as he encoun-
tered major social and institutional barriers to providing poverty medicine, and
his patients were often difficult and uncooperative. His frustrations generated
stress, depression, and hopelessness, along with vacillating feelings and atti-
tudes including anger, pain, impatience, and guilt. His wellspring of compassion
exhausted by his sense of endless needs and personal limitations, he one day
failed to respond as he felt he should have: “Like those whom on another day
I would criticize harshly, I harden myself to the plight of a homeless man and
leave him to the inconsistent mercies of the city police and ambulance system.
Numbness and cynicism, I suspect, are more often the products of frustrated
compassion than of evil intentions.”

Hilfiker declared that he is “anything but a saint.” He considered the label
“saint” to be inappropriate for people, like himself, who have a safety net to pro-
tect them. Blaming himself for “selfishness,” he redoubled his efforts, but recog-
nized a “gap between who I am and who I would like to be,” and he considered
that gap “too great to overcome.” He abandoned “in frustration the attempt to
be Mother Teresa,” observing that “there are few Mother Teresas, few Dorothy
Days who can give everything to the poor with a radiant joy.” Hilfiker did think
that many of the people with whom he worked counted as heroes, in the sense
that they “struggle against all odds and survive; people who have been given less
than nothing, yet find ways to give.”

In What Really Matters: Living a Moral Life Amidst Uncertainty and
Danger, psychiatrist and anthropologist Arthur Kleinman presents half-a-dozen
real-life stories about people who, as the book’s subtitle suggests, attempt to
live morally in the context of unpredictability and hazard.®® One powerful
story, which provided the impetus for his book, portrays a woman he names Idi
Bosquet-Remarque, a French-American who for more than fifteen years was a
field representative for several different international aid agencies and founda-
tions, mainly in sub-Saharan Africa. Her humanitarian assistance, carried out
almost anonymously, involved working with vulnerable refugees and displaced
women and children as well as with the various professionals, public officials,
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and others who interacted with them. Kleinman presents her as a “moral exem-
plar,” who expressed “our finest impulse to acknowledge the suffering of others
and to devote our lives and careers to making a difference (practically and ethi-
cally) in their lives, even if that difference must be limited and transient.”

At times Bosquet-Remarque was dismayed by various failures, including her
own mistakes; she despaired about the value of her work given the overwhelming
odds against the people she sought to help; and she recognized some truth in sev-
eral criticisms of humanitarian assistance. Faced with daunting obstacles, she per-
sisted because of her deep commitment but eventually experienced physical and
emotional burnout, numbness, and demoralization. Nevertheless, she returned to
the field because her work mattered so much to her. Bosquet-Remarque recog-
nized that her motives might be mixed. In addition to her altruism and compas-
sion, she could also be working out family guilt or seeking to liberate her soul.
Despite the ever-present risk of serious injury and even death from violence, she
was not comfortable with the image of humanitarian worker as “hero.”

After Bosquet-Remarque’s death in an automobile accident, Kleinman
informed her family that he wanted to tell her story. Her mother requested that
her daughter not be identified by name: “That way, you will honor what she
believed in. Not saints or heroes, but ordinary nameless people doing what they
feel they must do, even in extraordinary situations. As a family, we believe in
this t0o.”

These observations about ordinary persons who act in extraordinary ways
also pertain to what has been called moral heroism in living organ and tissue
donation—a topic to which we now turn,

Living Organ Donation and Tissue Donation

In light of our account in this chapter, how should we assess the offer or the act
of donating a kidney by a friend or a stranger?

Health care professionals frequently function as moral gatekeepers to deter-
mine who may undertake living donation of organs and tissues for transplanta-
tion. Blood donation raises few questions, but in cases of bone marrow donation
and the donation of kidneys or portions of livers or lungs, health care profes-
sionals have to consider whether, when, and from whom to invite, accept, and
effectuate acts of donation. Living organ donation raises complex ethical issues
because the transplant team subjects a healthy person to a variably risky surgical
procedure, with no medical benefit to him or her. It is therefore appropriate for
transplant teams to probe the prospective donor’s understanding, voluntariness,
and motives.

Transplant teams have traditionally been suspicious of living, genetically
unrelated donors—particularly of strangers and mere acquaintances but even
of emotionally related donors such as spouses and friends. This suspicion has
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several sources, including concerns about donors’ motives and worries about
their competence to decide, their understanding of the risks, and the voluntari-
ness of their decisions. This suspicion increases in cases of nondirected dona-
tion, that is, donation not to a particular known individual, but to anyone in need.
However, in contrast to professionals’ attitudes,®’ a majority of the public in the
United States believes that the gift of a kidney to a stranger is reasonable and
proper and that the transplant team should accept it.5® The offer to donate a kid-
ney by a friend, acquaintance, or stranger typically does not involve such high
risks that questions automatically arise about the donor’s competence, under-
standing, voluntariness, and motivation.*®

Transplant teams can and should decline some heroic offers of organs for
moral reasons—even when the donors are competent, their decisions informed
and voluntary, and their moral excellence beyond question. For instance, trans-
plant teams have good grounds to decline a mother’s offer to donate her heart to
save her dying child, because the donation would involve others in directly caus-
ing her death. A troublesome case arose when an imprisoned, 38-year-old father
who had already lost one of his kidneys wanted to donate his remaining kidney
to his 16-year-old daughter whose body had already rejected one kidney trans-
plant.’”® The family insisted that medical professionals and ethics committees
had no right to evaluate, let alone reject, the father’s act of donation. However,
questions arose about the voluntariness of the father’s offer (in part because he
was in prison), about the risks to him (many patients without kidneys do not
thrive on dialysis), about the probable success of the transplant (because of his
daughter’s problems with her first transplant), and about the costs to the prison
system (approximately $40,000 to $50,000 a year for dialysis for the father if he
donated the remaining kidney).

We propose that society and health care professionals start with the pre-
sumption that living organ donation is praiseworthy but optional. Transplant
teams need to subject their criteria for selecting and accepting living donors to
public scrutiny to ensure that the teams do not inappropriately use their own val-
ues about sacrifice, risk, and the like, as the basis for their judgments.” Policies
and practices of encouraging prospective living donors are ethically acceptable
as long as they do not turn into undue influence or coercion. In the final analy-
sis, live organ donors may not rise to the level of heroes, depending on the risks
involved, but many embody moral excellence and merit society’s praise.

CONCLUSION

In this chapter we have moved to a moral territory distinct from the principles,
rules, obligations, and rights treated in Chapter 1. We have tried to render the
two domains entirely consistent, without assigning priority to one over the other.
We have discussed how standards of virtue and character are closely connected
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to other moral norms. Virtues, ideals, and aspirations of moral excellence sup-
port and enrich the rights, principles, and rules discussed in Chapter 1. There is
no reason to consider one domain inferior to or derivative from the other, and
there is reason to believe that these categories all have a significant place in the
common morality.

There are still other domains of the moral life, and in Chapter 3 we turn to
the chief domain not yet addressed: criteria of moral status.

NOTES

1. For relevant literature on the subjects discussed here in Chapter 2 and also in the last section of
Chapter 9, see Stephen Darwall, ed., Virtue Ethics (Oxford: Blackwell Publishing, 2003); Roger Crisp
and Michael Slote, eds., Virtue Ethics (Oxford: Oxford University Press, 1997); Roger Crisp, ed.,
How Should One Live? Essays on the Virtues (Oxford: Oxford University Press, Clarendon, 1996);
and Daniel Statman, ed., Virtue Ethics: A Critical Reader (Washington, DC: Georgetown University
Press, 1997). Many constructive discussions of virtue theory are indebted to Aristotle. For a range of
treatments, see Julia Annas, Intelligent Virtue (New York: Oxford University Press, 2011); Christine
Swanton, Virtue Ethics: A Pluralistic View (New York: Oxford University Press, 2003); Nancy
Sherman, The Fabric of Character: Aristotle’s Theory of Virtue (Oxford: Clarendon, 1989); Alasdair
Maclntyre, After Virtue: A Study in Moral Theory, 3rd ed. (Notre Dame, IN: University of Notre Dame
Press, 2007) and Dependent Rational Animals: Why Human Beings Need the Virtues (Chicago: Open
Court, 1999); and Timothy Chappell, ed., Values and Virtues: Aristotelianism in Contemporary Ethics
(Oxford: Clarendon, 2006). Sec also Robert Merrihew Adams, A Theory of Virtue: Excellence in Being
Jor the Good (Oxford: Clarendon, 2006).

2. Bentham, Deontology or the Science of Morality (Chestnut Hill, MA: Adamant Media
Corporation, 2005; reprinted in the Elibron Classics Series of the 1834 edition, originally published in
London by Longman et al., 1834), p. 196.

3. Talbot Brewer, The Retrieval of Ethics (New York: Oxford University Press, 2609), p. 209.

4. Compare, favorably, the analysis of the virtues in Annas, Intelligent Virtue, esp. chaps. 2, 5; and
Edmund D. Pellegrino and David C. Thomasma, The Virtues in Medical Practice (New York: Oxford
University Press, 1993).

5. This is an intentionally broad sense of “virtue.” We do not require, as did Aristotle, that virtue
involve habituation rather than a natural character trait. Nicomachean Ethics, trans. Terence Irwin
(Indianapolis, IN: Hackett Publishing, 1985), 1103*18-19. Nor do we follow St. Thomas Aquinas (rely-
ing on a formulation by Peter Lombard), who additionally held that virtue is a good quality of mind by
which we live rightly and therefore cannot be put to bad use. See Treatise on the Virtues (from Summa
Theologiae, 1-11), Question 55, Arts. 3—4. We treat problems of the definition of “virtue” in more detail
in Chapter 9.

6. This definition is the primary use reported in the Oxford English Dictionary (OED). It is defended
by Alan Gewirth, “Rights and Virtues,” Review of Metaphysics 38 (1985): 751; and R. B. Brandt,
“The Structure of Virtue,” Midwest Studies in Philosophy 13 (1988): 76. See also the consequentialist
account in Julia Driver, Uneasy Virtue (Cambridge: Cambridge University Press, 2001), esp. chap. 4.
Edmund Pincoffs presents a definition of virtue in terms of desirable dispositional qualities of persons,
in Quandaries and Virtues: Against Reductivism in Ethics (Lawrence, KS: University Press of Kansas,
1986), pp. 9, 73-100; sce also Maclntyre, After Virtue, chaps. 10~18, on various definitions; and Raanan
Gillon, “Ethics Needs Principles,” Journal of Medical Ethics 29 (2003): 307-12, esp. 309.

7. See the pursuit of this Aristotelian theme in Annas, Intelligent Virtue, chap. 5.
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8. This analysis is influenced by Alasdair Maclntyre, After Virtue, esp. chap. 14; and Dorothy
Emmet, Rules, Roles, and Relations (New York: St. Martin’s, 1966). See also Justin Oakley and Dean
Cocking, Virtue Ethics and Professional Roles (Cambridge: Cambridge University Press, 2001).

9. A similar thesis is defended, in dissimilar ways, in Edmund D. Pellegrino, “Toward a
Virtue-Based Normative Ethics for the Health Professions,” Kennedy Institute of Ethics Journal 5
(1995): 253-77. See also John Cottingham, “Medicine, Virtues and Consequences,” in Human Lives:
Critical Essays on Consequentialist Bioethics, ed. David S. Oderberg (New York: Macmillan, 1997);
and Alan E. Armstrong, “Towards a Strong Virtue Ethics for Nursing Practice,” Nursing Philosophy
7 (2006): 110-24.

10. Charles L. Bosk, Forgive and Remember: Managing Medical Failure (Chicago: University of
Chicago Press, 1979). Bosk also recognizes a fourth type of error: “quasi-normative errors,” based on
the attending’s special protocols.

11.  Thomas Percival, Medical Ethics; or a Code of Institutes and Precepts, Adapted to the Professional
Conduct of Physicians and Surgeons (Manchester, England: S. Russell, 1803), pp. 165-66. This book
formed the substantive basis of the first AMA code.

12.  See the virtue-based approach to nursing ethics in Alan F. Armstrong, Nursing Ethics: A Virtue-
Based Approach (Houndmills, England: Palgrave Macmillan, 2607).

13. Contrast Virginia Held’s argument for a sharp distinction between the ethics of care and virtue
ethics on the grounds that the former focuses on relationships and the latter on individuals® disposi-
tions: The Ethics of Care: Personal, Political, and Global (New York: Oxford University Press, 2006).
We reject this treatment.

14. Carol Gilligan, /n a Different Voice (Cambridge, MA: Harvard University Press, 1982), esp. p.
21. See also her “Mapping the Moral Domain: New Images of Self in Relationship,” Cross Currents
39 (Spring 1989): 50-63.

15. Indeed, Gilligan and many others deny that the two distinct voices correlate strictly with gender.
See Gilligan and Susan Pollak, “The Vulnerable and Invulnerable Physician,” in Mapping the Moral
Domain, ed. C. Gilligan, J. Ward, and J. Taylor (Cambridge, MA: Harvard University Press, 1988),
pp. 245-62.

16. See Gilligan and G. Wiggins, “The Origins of Morality in Early Childhood Relationships,” in The
Emergence of Morality in Young Children, ed. J. Kagan and S. Lamm (Chicago: University of Chicago
Press, 1988). See also Margaret Olivia Little, “Care: From Theory to Orientation and Back,” Journal
of Medicine and Philosophy 23 (1998): 190-209.

17.  Our formulation of these criticisms is influenced by Alisa L. Carse, “The ‘Voice of Care”:
Implications for Bioethical Education,” Journal of Medicine and Philosophy 16 (1991): 5-28, esp. 8-17.
For analysis and assessment of such criticisms, see Abraham Rudnick, “A Meta-Ethical Critique of
Care Ethics,” Theoretical Medicine 22 (2001): 505-17.

18. Alisa L. Carse, “Impartial Principle and Moral Context: Securing a Place for the Particular in
Ethical Theory,” Journal of Medicine and Philosophy 23 (1998): 153-69.

19. See Nel Noddings, Caring: A Feminine Approach to Ethics and Moral Education, 2nd ed.
(Berkeley, CA: University of California Press, 2003), and the evaluation of her work in Raja Halwani,
“Care Ethics and Virtue Ethics,” Hypatia 18 (2003), esp. pp. 162ff.

20. See Nancy Sherman, The Fabric of Character (Oxford: Oxford University Press, 1989), pp.
13-55; and Martha Nussbaum, Love's Knowledge (Oxford: Oxford University Press, 1990). On
“attention” in medical care, see Margaret E. Mohrmann, Attending Children: A Doctor’s Education
(Washington, DC: Georgetown University Press, 2005).
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21. Carse, “The ‘Voice of Care,”” p. 17.

22. On the historical role of a somewhat different collection of central virtues in medical ethics
and their connection to vices, especially since the eighteenth century, see Frank A. Chervenak and
Laurence B. McCullough, “The Moral Foundation of Medical Leadership: The Professional Virtues
of the Physician as Fiduciary of the Patient,” American Journal of Obstetrics and Gynecology 184
(2001): 875-80.

23. Pellegrino, “Toward a Virtue-Based Normative Ethics,” p. 269.

24. Sce Lawrencc Blum, “Compassion,” in Explaining Emotions, ed. Amélie Oksenberg Rorty
(Berkeley, CA: University of California Press, 1980); and David Hume, A Dissertation on the Passions,
Sect. 3, §§ 4-5 (London, 1772 ed.), pp. 208-9.

25. Martha Nussbaum, Upheavals of Thought: The Intelligence of Emotions (Cambridge: Cambridge
University Press, 2001), p. 302. Part II of this book is devoted to compassion.

26. See Jodi Halpern, From Detached Concern to Empathy: Humanizing Medical Practice (New
York: Oxford University Press, 2001).

27. David Hume, 4 Treatise of Human Nature, ed. David Fate Norton and Mary Norton (Oxford:
Clarendon, 2007), 3.3.1.7.

28. Baruch Brody, “Case No. 25. ‘Who Is the Patient, Anyway’: The Difficulties of Compassion,” in
Life and Death Decision Making (New York: Oxford University Press, 1988), pp. 185-88.

29. Aristotle, Nicomachean Ethics, trans. Irwin, 1106°15-29, 1141215-114417.

30. Annette Baier, “Trust, Suffering, and the Aesculapian Virtues,” in Working Virtue: Virtue Ethics
and Contemporary Moral Problems, ed. Rebecca L. Walker and Philip J. Ivanhoe (Oxford: Clarendon,
2007), p. 137.

3l. See Annette Baier’s “Trust and Antitrust” and two later essays on trust in her Moral Prejudices
(Cambridge, MA: Harvard University Press, 1994); Nancy N. Potter, How Can I Be Trusted: A Virtue
Theory of Trustworthiness (Lanham, MD: Rowman & Littlefield, 2002); Philip Pettit, “The Cunning of
Trust,” Philosophy and Public Affairs 24 (1995): 202-25; and Pellegrino and Thomasma in The Virtues
in Medical Practice, chap. 5.

32. Aristotle, Endemian Ethics, 1242223-124313, in The Complete Works of Aristotle, ed. Jonathan
Barnes (Princeton, NJ: Princeton University Press, 1984).

33. For a discussion of the erosion of trust in medicine, see David Mechanic, “Public Trust and
Initiatives for New Health Care Partnerships,” Milbank Quarterly 76 (1998): 281-302; Pellegrino
and Thomasma in The Virtues in Medical Practice, pp. 71-77; and Mark A. Hall, “The Ethics and
Empirics of Trust,” in The Ethics of Managed Care: Professional Integrity and Patient Rights, ed.
W. B. Bondeson and J. W. Jones (Dordrecht, Netherlands: Kluwer, 2002), pp. 109-26. Broader explora-
tions of trustworthiness, trust, and distrust appear in Russell Hardin’s Trust and Trustworthiness, The
Russell Sage Foundation Series on Trust, vol. 4 (New York: Russell Sage Foundation Publications,
2004). Onora O'Neill offers proposals to restore trust in medical and other contexts where mistrust
results largely from such factors as bureaucratic structures of accountability, excessive transparency,
and public culture. See her A Question of Trust (Cambridge: Cambridge University Press, 2002) and
Autonomy and Trust in Bioethics (Cambridge: Cambridge University Press, 2003).

34, Brody, Life and Death Decision Making, p. 35.

35. See Edmund Pellegrino, “Codes, Virtue, and Professionalism,” in Methods of Medical Ethics,
ed. Jeremy Sugarman and Daniel P. Sulmasy (Washington, DC: Georgetown University Press, 2010),
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pp- 91-107, esp. 94; and Michael Wreen, “Medical Futility and Physician Discretion,” Journal of
Medical Ethics 30 (2004): 275-78.

36. For useful discussions of this question in nursing, see Martin Benjamin and Joy Curtis, Ethics
in Nursing: Cases, Principles, and Reasoning, 4th ed. (New York: Oxford University Press, 2010), pp.
122-26; and Betty J. Winslow and Gerald Winslow, “Integrity and Compromise in Nursing Ethics,”
Journal of Medicine and Philosophy 16 (1991): 307-23. For a broader discussion, see also Benjamin,
Splitting the Difference: Compromise and Integrity in Ethics and Politics (Lawrence, KS: University
Press of Kansas, 1990).

37. For a historically grounded critique of such conceptions and a defense of conscience as a virtue,
see Douglas C. Langston, Conscience and Other Virtues: From Bonaventure to Maclntyre (University
Park, PA: Pennsylvania State University Press, 2001).

38. Williams, “A Critique of Utilitarianism,” in Utilitarianism: For and Against, ed. J. J. C. Smart
and Williams (Cambridge: Cambridge University Press, 1973), pp. 97-98.

39. We here draw from two sources: Hannah Arendt, Crises of the Republic (New York: Harcourt,
Brace, Jovanovich, 1972), p. 62; and John Stuart Mill, Utilitarianism, chap. 3, pp. 228-29, and
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University of Toronto Press, 1969, 1977).

40. Carl H. Fellner, “Organ Donation: For Whose Sake?” Annals of Internal Medicine 79 (October
1973): 591.

41. See Larry May, “On Conscience,” American Philosophical Quarterly 20 (1983): 57-67; C. D.
Broad, “Conscience and Conscientious Action,” in Moral Concepts, ed. Joel Feinberg (Oxford: Oxford
University Press, 1970), pp. 74-79; and James F. Childress, “Appeals to Conscience,” Ethics 89 (1979):
315-35.
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Center Report 35 (November-December 2005): 9-10. See also Mark R. Wicclair, Conscientious
Objection in Health Care: An Ethical Analysis (Cambridge: Cambridge University Press, 2011); Alta R.
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43. See Holly Fernandez Lynch, Conflicts of Conscience: An Institutional Compromise (Cambridge,
MA: MIT Press, 2008).

44, Farr A. Curlin et al., “Religion, Conscience, and Controversial Clinical Practices,” New England
Journal of Medicine 356 (February 8, 2007): 593-600.

45. Ouranalysis is indebted to David Heyd, Supererogation: Its Status in Ethical Theory (Cambridge:
Cambridge University Press, 1982); Heyd, “Tact: Sense, Sensitivity, and Virtue,” Inquiry 38 (1995):
217-31; Heyd, “Obligation and Supererogation,” Encyclopedia of Bioethics, 3rd ed. (New York:
Thomson Gale, 2004), vol. 4, pp. 1915-20; and Heyd, “Supererogation,” Stanford Encyclopedia of
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stanford.edu/entries/supererogation/ (accessed December 27, 2011). We are also indebted to J. O.
Urmson, “Saints and Heroes,” Essays in Moral Philosophy, ed. A. 1. Melden (Seattle, WA: University
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Joel Feinberg, “Supererogation and Rules,” Ethics 71 (1961):. 276-88; Roderick M. Chisholm,
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Gregory Mellema, Beyond the Call of Duty: Supererogation, Obligation, and Offence (Albany, NY:
State University of New York Press, 1991).
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46. Albert Camus, The Plague, trans. Stuart Gilbert (New York: Knopf, 1988), p. 278.

47. The formulation in this sentence relies in part on Rawls, 4 Theory of Justice, p. 117 (1999: 100).
48. Feinberg, “Supererogation and Rules,” 397.

49. See Dena Hsin-Chen and Darryl Macer, “Heroes of SARS: Professional Roles and Ethics of
Health Care Workers,” Journal of Infection 49 (2004): 210-15; Bernard Lo, “Obligations to Care for
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Society of America, “The Acquired Immunodeficiency Syndrome (AIDS) and Infection with the
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303-32.

56. This skepticism is evident in some influential philosophical works, including those of Susan Wolf,
Philippa Foot, Bernard Williams, and Thomas Nagel.

57. Aristotle, Nicomachean Ethics, trans. Irwin, 1103232-1103®1.
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Live?: Essays on the Virtues, ed. Crisp.
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“Moral Saints,” Journal of Philosophy 79 (1983): 419-39. For a pertinent critique of Wolf’s interpre-
tation, see Robert Merrihew Adams, “Saints,” Journal of Philosophy 81 (1984), reprinted in Adams,
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The Virtue of Faith and Other Essays in Philosophical Theology (New York: Oxford University Press,
1987), pp. 164-73.
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3

Moral Status

The previous two chapters concentrated on moral agents and their obligations,
rights, virtues, and relationships. We gave little consideration to whom the obli-
gations are owed, why we have obligations to some individuals and not others,
and which beings have rights and which do not. In this chapter we inquire into
these questions of moral status, also referred to as moral standing and moral
considerability.!

The terms status and standing have been transported into ethics from law
and its notion of legal standing. In a weak sense, “moral status” refers to a sta-
tus, grade, or rank of moral importance. In a strong sense, “status” means to
have rights or the functional equivalent of rights. The concept of moral status
basically entails that any being X has moral status if moral agents have moral
obligations to X, X has basic welfare interests, and the moral obligations owed
to X are based on X’s interests.?

THe PROBLEM OF MORAL STATUS

The problem of moral status begins with questions about which individuals
and groups are, or should be, protected by moral norms. For example, what
are we to say about human eggs? Embryos? Human embryonic stem cells?
Fetuses? Newborn infants? Anencephalic babies? The mentally disabled?
Persons who are unable to distinguish right from wrong? The seriously
demented? Those incurring a permanent loss of consciousness? The brain-
dead? Cadavers? Nonhuman animals used in medical research? A biologically
modified animal designed to carry a human fetus to term? Chimeric animals,
transgenic animals, and other new life forms created in research? Do the
members of each of these groups deserve moral protections or have moral
rights? If so, do they deserve the same complement of protections and rights
afforded to humans? If not, what elevates normally functioning humans above
members of the groups just listed?

62
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MORAL STATUS 63

Throughout much of human history, certain groups of human beings (e.g.,
racial groupings, tribes, or enemies in war) and effectively all nonhuman ani-
mals have been treated as less than persons. They have been treated as inca-
pable of morality and as having either no moral status or a low-level moral
status. Individuals without moral status have been regarded as having no moral
rights (historically, slaves in many societies). Those with a lower moral status
have fewer or weaker rights (historically, women in many societies).’ In these
morally blemished societies, having either a full or a partial moral status deter-
mines whether an individual or group has a full or a partial set of moral rights.
A still common, though controversial, presumption in medicine and biomedical
ethics is that some groups have no moral rights (e.g., animals used in biomed-
ical research) and that some groups have fewer or weaker rights (e.g., human
embryos used in research).

Surrogate decision making (see Chapter 6) also raises questions about
moral status. When a person is deemed incompetent and needs a surrogate deci-
sion maker, the person does not lose all moral protections and forms of moral
respect. Many obligations to these individuals continue, and some obligations
may increase. Nonetheless, the recognition of a surrogate as the rightful decision
maker entails that the incompetent individual has lost some rights of decision
making, and in this respect the individual’s moral status has been lowered. Any
“decision” that such an individual might reach (e.g., to leave a nursing home or
mental institution) does not have the same moral authority that it had prior to the
determination of incompetency. At least some of our obligations to the person
have shifted and some have ceased. For example, we are no longer required to
obtain first-party informed consent from this individual; instead, consent must
be obtained from the surrogate decision maker. The criterion of mental incom-
petence is one among many we use in assessing moral status and in determining
rights and obligations.

Similar questions arise about what we owe to small children when we involve
them in pediatric research that holds out no promise of direct benefit for the child
subjects, because the goal of the research is to develop new treatments to help
children in the future. Often we assert that we owe vulnerable parties more, not
fewer, protections. Yet children involved in research that is not intended to ben-
efit them have sometimes been treated as if they have a diminished moral status
and even as utilitarian means to the advancement of research goals.

Another example of problems of moral status comes from cases of preg-
nant women who are brain-dead but whose biological capacities are artificially
maintained for several weeks to enable the fetus they are carrying to be born.*
Ordinarily, we would not think of dead people as having a moral status affording
them a right to be kept biologically functioning. Indeed, some might argue that
maintaining a brain-dead pregnant woman’s body against her formerly stated
wishes implies that she has been categorized as having a lower moral status than
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64 PRINCIPLES OF BIOMEDICAL ETHICS

other corpses because her body is subjected to extreme measures—sometimes
for months—to benefit the fetus, the woman’s partner, or the next of kin in the
family.®* The central ethical question is whether anyone, principally a fetus, has
rights stronger than those of a brain-dead pregnant woman who filed an advance
directive expressing a wish to have her body cease cardiorespiratory functions
at the point of death. Beliefs about the moral status of the fetus are powerful
motivating considerations in some cases, but the fetus is not the only individual
with moral status and rights at the point of the pregnant woman’s brain death.
Discussion continues about whether a brain-dead woman in this situation has
any rights, as asserted in her advance directive, and whether maintaining her
body to sustain the pregnancy violates those rights.®

Finally, views of and practices toward the many nonhuman animals that we
use in biomedical research merit consideration. At times we appear to treat them
primarily as utilitarian means to the ends of science, facilitated by the decisions
of some person or group said to be their “stewards.” The implication is that lab-
oratory animals are not morally protected against invasive, painful, and harmful
forms of experimentation, and perhaps that they lack moral status altogether.
However, an outright denial of moral status is implausible in light of the fact that
virtually every nation and major scientific association has guidelines to alleviate,
diminish, or otherwise limit what can be done to animals in biomedical research.
It is today generally accepted that experimental animals have some form of
moral status, though it remains unclear precisely what warrants this judgment
and whether our obligations to these animals also imply that they have rights.

At the root of these and related questions is a rich body of theoretical issues
and practical problems about moral status.

THEORIES OF MORAL STATUS

To have moral status is to deserve at least some of the protections afforded by
moral norms, including the principles, rules, obligations, and rights discussed
in Chapter 1. These protections are afforded only to entities that can be morally
wronged by actions. Here is a simple example: We wrong a person by intention-
ally infecting his or her computer with a virus, but we do not wrong the com-
puter itself even if we damage it irreparably and render it nonfunctional. It is
possible to have duties with regard to some entities, such as someone’s compu-
ter, without having duties fo those entities.” By contrast, if we deliberately infect
a person’s dog with a harmful virus, then it seems that we have wronged not
only the dog’s owner, but also the dog. Why are persons and dogs direct moral
objects and thereby distinguished from computers and houses, which are only
indirect moral objects? Presumably the answer is that direct moral objects count
in their own right,® whereas indirect moral objects do not. But how is the line to
be drawn between what counts in its own right and what does not?
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MORAL STATUS 65

The mainstream approach has been to ask whether a being is the kind of
entity to which moral principles or other moral categories can and should be
applied and, if so, based on which properties of the being. In some theories,
one and only one property confers moral status. For example, some say that this
property is human dignity—a very unclear notion that moral theory has done
little to clarify. Others say that another property, or perhaps several properties,
is needed to acquire moral status—for example, sentience, rationality, or moral
agency.

We argue in this chapter that the properties identified in five prominent theo-
ries of moral status will not, by themselves, resolve the main issues about moral
status, but that collectively these theories provide us with a general, although
untidy, framework for handling such problems. We begin by looking at each of
the five theories and assessing why each one is attractive, yet deeply problematic
if taken as the only acceptable theory. Each theory presents a plausible perspec-
tive on moral status that merits attention, but no theory by itself is adequate. We
conclude that each theory fails to account adequately for some of the ways we
do, and should, approach issues of moral status, but that all five theories contrib-
ute to our understanding of moral status.

We doubt that it is possible to resolve definitively all controversies about
moral status, and we make no pretense to do so. However, we will explain why
disagreement persists regarding the moral status of some individuals, and we
will offer suggestions for reducing problems of conflict.

A Theory Based on Human Properties

The first theory might be called the traditional account of moral status. It holds
that distinctively human properties, those of Homo sapiens, confer moral status.
All humans have full moral status and only humans have that status. Distinctively
human properties demarcate that which has moral value and delineate which
beings constitute the moral community. An individual has moral status if and
only if that individual is conceived by human parents—or, alternatively, if and
only if it is an organism with a human genetic code. To be a living member of the
species Homo sapiens is a necessary and sufficient condition of moral respect.
The following is a concise statement of such a position by two members of the
President’s Council on Bioethics (2001-2009):

Fertilization produces a new and complete, though immature, human organ-
ism. The same is true of successful cloning. Cloned embryos therefore ought
to be treated as having the same moral status as other human embryos. A
human embryo is, then, a whole living member of the species Homo sapiens
in the earliest stage.... Human embryos possess the epigenetic primordia
for self-directed growth into adulthood.... We were then, as we are now
distinct and complete....To deny that embryonic human beings deserve
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66 PRINCIPLES OF BIOMEDICAL ETHICS

full respect, one must suppose that not every whole living human being is
deserving of full respect. To do that, one must hold that those human beings
who deserve full respect deserve it not in virtue of the kind of entity they
are, but, rather, in virtue of some acquired characteristic that some human
beings...have and others do not, and which some human beings have in
greater degree than others....[Even embryos] are quite unlike cats and
dogs....As humans they are members of a natural kind—the human spe-
cies....Since human beings are intrinsically valuable and deserving of full
moral respect in virtue of what they are, it follows that they are intrinsically
valuable from the point at which they come into being.’

Many find such a theory attractive because it unequivocally covers all
human beings and demands that no human be excluded on the basis of a property
such as being a fetus, having brain damage, or having a congenital anomaly. We
expect a moral theory to cover everyone, without making arbitrary or rigged
exceptions. This theory meets that standard. The moral status of human infants,
mentally disabled humans, and those with a permanent loss of consciousness (in
a persistent vegetative state) is not in doubt or subject to challenge in this theory.
This theory also fits well, intuitively, with the moral belief that all humans have
“human rights” precisely because they are human, whether or not the rights are
legally recognized in a political state.'

Despite its attractive features, this theory is problematic when taken as
a general theory that one and only one “natural kind” deserves moral status.
If we were to train nonhuman apes to converse with us and engage in moral
relationships with us, as some believe has already occurred, it would be base-
less and prejudicial to say that they have a lesser status merely because of a
biological difference in species. If we were to encounter a being with properties
such as intelligence, memory, and moral capacity, we would frame our moral
obligations toward that being not only or even primarily by asking whether
it is or is not biologically human. We would look to see if such a being has
capacities of reasoning and planning, has a conception of itself as a subject of
action, is able to act autonomously, is able to engage in speech, and can make
moral judgments. If the individual does have one or more of these properties,
its moral status (at some level) is assured, whereas if it had no such properties,
its moral status would be in question, depending on the precise properties it
had. Accordingly, human biological properties are not necessary conditions of
moral status.

The criterion of “human properties” using species criteria is also not as
clear as adherents of this first theory often seem to think. Consider the example
of a monkey-human chimera created for the purposes of stem-cell research.
This research, which has the objective of alleviating or curing neurological
diseases and injuries, is conducted by inserting a substantial human cell contri-
bution into a developing monkey’s brain. Investigators implant human neural
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MORAL STATUS 67

stem cells into a fetal bonnet monkey’s brain to see what the cells do and where
they are located.! Thus far, no such chimeric being has been allowed to prog-
ress past early fetal stages, but such a chimera might be born. There are cells in
this chimera that are distinctly human and cells that are distinctly monkey. The
monkey’s brain is developing under the influence of the human cells. Should it
be born, it could possibly think and behave in humanlike ways. In theory, the
larger the proportion of engrafted human cells relative to host cells, the higher
the likelihood of humanlike features or responses. Such a chimera would possess
a substantial human biological contribution and could possibly have capacities
for speech and moral behavior, especially if the great apes were the selected spe-
cies. There also are transgenic animals, that is, animals that possess and express
genes from a different species. An example is the much discussed Harvard
oncomouse, which has only mouse cells but also has bits of human DNA and
develops human skin cancers.'?

There has been little opposition, other than a few concerns about human
safety, to most mixtures of human and animal tissues and cells in the context of
medical care (e.g., transplantation of animal parts or insertion of animal-derived
genes or cells) and biomedical research (e.g., several kinds of insertion of human
stem cells into animals). Matters become more complicated, from an ethical
standpoint, when animal-human hybrids are created. In 2004 the President’s
Council on Bioethics found “especially acute” the ethical concemns raised by the
possibility of mixing human and nonhuman gametes or blastomeres to create a
hybrid. It opposed creating animal-human hybrid embryos by ex vivo fertiliza-
tion of a human using animal sperm or of an animal egg using human sperm.
One reason is the difficulty society would face in judging the humanity and the
moral status of such an “ambiguous hybrid entity.”'* These and other possible
developments in scientific research challenge the belief that there are fixed spe-
cies boundaries determinative of moral status.'

The first theory of moral status confronts a related problem as well: It is
correct to say that the commonsense concept of person is, in ordinary language,
functionally identical to the concept of human being, but there is no warrant
for the stronger assertion that only properties distinctive of the human species
count toward personhood or that species membership determines moral status.
Even if certain properties strongly correlated with membership in the human
species qualify humans for moral status more readily than the members of other
species, these properties are only contingently connected to being human. Such
properties could be possessed by members of nonhuman species or by entities
outside the sphere of natural species, such as God, chimeras, robots, and geneti-
cally manipulated species (and biological humans could, in principle, lack these
properties).!’

“Person” is itself too vague a category to resolve these problems of moral
status.'® Some people maintain that what it means to be a person is simply to
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68 PRINCIPLES OF BIOMEDICAL ETHICS

have some human biological properties; others maintain that personhood is
delineated not biologically, but in terms of certain cognitive capacities, moral
capacities, or both. What counts as a person seems to expand or contract as theo-
rists construct their theories so that precisely the entities for which they advocate
will be judged to be persons and other entities will not. In one theory, human
embryos are declared persons and the great apes are not, whereas in another
theory the great apes are persons and human embryos are not. The concept of
“personhood” is so inherently contestable that we avoid it in this book insofar as
possible. This is one reason, among others, that we shy away from the language
of “respect for persons” in this book. This language is too unclear regarding
what is to be respected and how it is to be respected. Our goal is to be as precise
as possible about what is and must be respected. Use of the vague language of
“person” tends to undercut this goal.

This first theory of moral status might seem salvageable if we include both
human biological properties and distinctively human psychological properties,
that is, properties exhibiting distinctively human mental functions of awareness,
emotion, cognition, motivation, intention, volition, and action. This broader
scope, however, will not rescue the theory. If nonhuman animals are not morally
protected—in a context of biomedical research, say—because they lack certain
psychological characteristics such as self-determination, moral motivation, lan-
guage use, and moral emotions, then consistency requires us to say that humans
who lack these characteristics do not qualify for moral protections for the same
reason. For any human psychological property we select, some human beings
will lack this characteristic (or lack it to the relevant degree); and frequently
some nonhuman animal will possess this characteristic. Primates, for example,
often possess humanlike properties that some humans lack, such as intellectual
quickness, the capacity to feel pain, and the ability to enter into meaningful
social relationships. This first theory, then, is not an adequate account of moral
status.

Nonetheless, it would be morally perilous to give up the idea that properties
of humanity form a basis of moral status. This position is entrenched in moral-
ity and provides the foundation of the claim that all humans have human rights.
Accordingly, the proposition that some set of human properties is a sufficient,
but not necessary, condition of moral status is an acceptable position.!” We leave
it an open question precisely which set of properties counts, and we acknowl-
edge that argument is needed to show that some properties count whereas others
do not. It could turn out that this first theory will ultimately be absorbed by a
more precise theory that is not developed in terms of species properties. It also
could turn out that the properties we regard as the critical, distinctively human
properties are not distinctively human at all.

The acceptance of a criterion of human properties as supplying a sufficient
condition of moral status does not rule out the possibility that properties other
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MORAL STATUS 69

than distinctively human ones also constitute sufficient conditions. To test this
hypothesis, we need to consider the other four theories.

A Theory Based on Cognitive Properties

A second theory of moral status moves beyond biological criteria and species
membership to a specific set of cognitive properties. “Cognition” refers to pro-
cesses of awareness such as perception, memory, understanding, and thinking.
This theory does not assume that only humans have such properties, although
the starting model for these properties is again the competent human adult. The
theory is that individuals have moral status because they are able to reflect on
their lives through their cognitive capacities and are self-determined by their
beliefs in ways that incompetent humans and nonhuman animals are not.

Properties found in theories of this second type include (1) self-conscious-
ness (consciousness of oneself as existing over time, with a past and future);
(2) freedom to act and the capacity to engage in purposeful actions; (3) ability
to give and to appreciate reasons for acting; (4) capacity for beliefs, desires, and
thoughts; (5) capacity to communicate with other persons using a language; and
(6) rationality and higher order volition.!® The goal of these theories is often to
identify a set of cognitive properties possessed by all and only persons, under
the assumption that persons and only persons have moral status. One is a per-
son if and only if one possesses the cognitive properties that distinguish higher
level beings from lower level beings. Any being with the higher level properties
has moral status. We set aside disputes internal to these theories about precisely
which cognitive properties are jointly necessary and/or sufficient for person-
hood, and therefore for moral status. To investigate the problems with this gen-
eral type of theory, it does not matter whether only one or more than one of these
criteria must be satisfied to qualify for moral status, and it also does not matter
whether the category of “persons” is used in the theory.

The model of an autonomous human being, or person, is conceived in these
theories in terms of such cognitive properties as self-awareness, processing
information, choosing, and authorizing. The theory that these properties form
the foundation of moral status acknowledges that if a nonhuman animal, a
hybrid human, or a brain-damaged human is in all relevant respects like a cog-
nitively capable human being, then it has a similar (and presumably identical)
moral status. A corollary is that if one is not in the relevant respects like a cog-
nitively competent human being, one’s moral status is correspondingly reduced
or vacated.

This second general type of theory allows for different interpretations
with different mixtures of the six aforementioned criteria forming a particular
theory. As the number or level of the required cognitive abilities is increased,
there will be a reduction in the number of individuals who satisfy the theory’s
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70 PRINCIPLES OF BIOMEDICAL ETHICS

conditions, and therefore fewer individuals will qualify for moral status or at
least for elevated moral status. For example, if all six of the previously men-
tioned criteria must be satisfied, many humans would be excluded from moral
status. Likewise, reducing the quality or level of required cognitive skill would
increase the number of individuals who qualify for protection under the theory.
If only understanding and intentional action were required, even some nonhu-
man animals would qualify.

A worrisome feature of this theory is that infants, the senile elderly, persons
with a severe mental disability, and others who we generally view as having a
secure moral status lack the cognitive capacities required to attain moral status.
Most nonhuman animals also lack such cognitive capacities. The level of cogni-
tive abilities demanded also varies from theory to theory. In explicating a Kantian
position, Christine Korsgaard writes that “Human beings are distinguished from
animals by the fact that practical reason rather than instinct is the determinant of
our actions.”" If this were the sole criterion, then biological humans are animals
(by contrast to “human beings”) whenever they lack practical rationality.

An objection to this theory, often directed against theories predicated prima-
rily on human dignity and autonomy, is generally referred to as “the argument
from marginal cases”: This argument maintains that every major cognitive cri-
terion of moral status (intelligence, agency, self-consciousness, etc.) excludes
some humans, including young children and humans with serious brain damage.
These “marginal” cases of cognitive human capacities can be at the same level
of cognitive and other capacities as some animals, and hence to exclude these
animals is also to exclude comparably situated humans. If animals can be treated
as mere means to human ends, then comparable “marginal” cases of human
capacity can also be treated as mere means to human ends.? This claim is espe-
cially dangerous for weak, vulnerable, and incapacitated humans.

This theory therefore does not function, as does the first theory, to ensure
that vulnerable human beings will be morally protected. The more vulnerable
the individual, by virtue of cognitive deficiency, the weaker the moral protection
afforded. The fact that individuals who are members of the human species will
typically exhibit higher levels of cognitive capacities than members of other
species does not alleviate this problem. In this theory, a nonhuman animal in
principle can overtake a human in moral status once the human loses a measure
of mental abilities after a cataclysmic event or a decline of capacity. For exam-
ple, once the primate training in a language laboratory exceeds a deteriorating
Alzheimer’s patient on the relevant scale of cognitive capacities, the primate
attains a higher moral status.?'

Writers in both science and biomedical ethics often assume that nonhuman
animals lack the relevant cognitive abilities, including self-consciousness (even
basic consciousness), autonomy, or rationality, and are therefore not elevated in
status by this theory. However, this premise is more assumed than demonstrated,
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MORAL STATUS 71

and it is a philosophically dubious assumption.?? Much has been demonstrated
about cognition in animal minds by ethologists who investigate animal cogni-
tion and mental properties using evolutionary and comparative studies as well
as naturalistic and laboratory techniques of observation and experimentation.??
Comparative studies of the brain show many relevant similarities between the
human species and various other species. In behavioral studies, some great apes
appear to make self-references or at least to show self-awareness or self-recogni-
tion, and many animals learn from the past and then use their knowledge to forge
intentional plans of action for hunting, stocking reserve foods, and constructing
dwellings.?* These animals are aware of their bodies and their interests, and they
distinguish them from the bodies and interests of others. In play and social life,
they understand assigned functions and either follow designated roles or decide
for themselves what roles to play.?> Moreover, many animals seem to under-
stand and intend in ways that some incapacitated humans cannot. These are all
cognitively significant properties, and therefore, in this second theory, they are
morally significant properties that award a more elevated moral status to nonhu-
man animals with the properties than to humans who lack them. This conclusion
should not be taken as a problem for a consistent defender of the second theory.
It is a problem only for those who assume a priori that only humans have the
requisite cognitive capacities.

However, defenders of this second theory need to address how to estab-
lish the importance and relevance of the connection asserted between cognitive
properties and moral protections. Why do cognitive properties of individuals
determine anything at all about their moral status? We are not asserting that
a theory of moral status cannot be based on nonmoral properties. It can, but a
theory of moral status must make a connection between its preferred nonmoral
properties and moral status that will supply the basis of the claim that the lack of
a certain property entails a lack of moral status. Defenders need to explain why
the absence of this property (e.g., self-consciousness) makes a critical moral
difference and precisely what that difference is. If a fetus or an individual with
advanced dementia lacks cognitive properties, it does not follow, without sup-
porting argument, that moral status and moral protections are absent.

To conclude this section, this second theory, like the first, fails to establish
that cognitive capacity is a necessary condition of moral status. However, the
theory does arguably succeed in showing that cognitive capacity is a sufficient
condition of moral status; and we accept this conclusion. Cognitive capacities
such as reasoned choice occupy a central place in what we respect in an individ-
ual when we invoke moral principles such as “respect for autonomy.” The main
problem with this second theory is not that it invokes these properties, but that it
considers only cognitive properties and neglects other potentially relevant prop-
erties, most notably properties on the basis of which individuals can suffer and
enjoy well-being. We will see in Chapters 5 and 6—and in examining the fourth
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72 PRINCIPLES OF BIOMEDICAL ETHICS

theory of moral status later in this chapter—that these noncognitive properties
ground the principles of nonmaleficence and beneficence in important ways.
This problem takes us to the remaining three theories.

A Theory Based on Moral Agency

In the third theory, moral status derives from the capacity to act as a moral agent.
The category of a moral agent is subject to different interpretations, but at a min-
imum an individual is a moral agent if two conditions are satisfied: (1) the indi-
vidual is capable of making moral judgments about the rightness and wrongness
of actions, and (2) the individual has motives that can be judged morally. These
are moral-capacity criteria, not conditions of morally correct action or character.
An individual could make immoral judgments or have immoral motives and still
be a moral agent.?

Several theories fall under this general type, some with more stringent con-
ditions of moral agency than the two just listed. Historically, Immanuel Kant
advanced what is today the most influential theory of moral agency. He concen-
trated on moral worth, autonomy, and dignity, but some of his formulations sug-
gest that he is proposing conditions of moral status. Moral autonomy of the will
is central to his theory. It occurs if and only if one knowingly governs oneself
in accordance with universally valid moral principles. This governance gives an
individual “an intrinsic worth, i.e., dignity,” and “hence autonomy is the ground
of the dignity of human nature and of every rational creature.” One has dignity
“only insofar as” one is an autonomous agent.?’

Kant and many after him have suggested that capacity for moral agency gives
an individual a moral respect and dignity not possessed by individuals incapable
of moral agency—human or nonhuman. This account, which we interpret as one
of moral status, has one clearly attractive feature: Being a moral agent is indisput-
ably a sufficient condition of moral status. Moral agents are the paradigmatic bear-
ers of moral status. They know that we can condemn their motives and actions,
blame them for irresponsible actions, and punish them for immoral behavior.?

Like the first two theories, this third theory again supplies a sufficient condi-
tion of moral status, but, like the first two, it fails to identify a necessary condi-
tion of moral status. If being a moral agent (or being morally autonomous) were
a necessary condition of moral status, then many humans to whom we extend
moral protections would be stripped of their moral status, as would all nonhu-
man animals. Many psychopaths, patients with severe brain damage, patients
with advanced dementia, and animal subjects in research would lack moral sta-
tus in this theory. Yet individuals in these classes deserve to have their interests
attended to by many parties, including institutions of medical care. However, the
reason for such protections cannot be a capacity of moral agency, because these
individuals have none.
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MORAL STATUS 73

The theory of moral agency as a necessary condition of moral status is, in
the final analysis, strongly counterintuitive. A morally appropriate response to
vulnerable parties such as young children, the severely retarded, patients with
senile dementia, and vulnerable research animals is that they deserve special
protection, not that they merit no protection. Whether these individuals are
moral agents is not the primary consideration in assessing their moral status.

In short, the third theory yields a sufficient condition of moral status but
not a necessary one. We have already seen that there are other ways to acquire
moral status. We will now see that a fourth theory lends additional support to
this conclusion.

A Theory Based on Sentience

Humans as well as nonhuman animals have properties that are neither cogni-
tive nor moral properties, and yet count toward moral status. These properties
include a range of emotional and affective responses, the single most important
being sentience—that is, consciousness in the form of feeling, especially the
capacity to feel pain and pleasure and to suffer, as distinguished from con-
sciousness as perception or thought. Proponents of the fourth theory claim that
having the capacity of sentience is a sufficient condition of moral status. Some
defenders also claim that this capacity is both necessary and sufficient for moral
status—a more difficult claim to support.”’

In its most basic form, the central line of argument in the fourth theory is the
following: Pain is an evil, pleasure a good. To cause pain to any entity is to harm
it. Many beings can experience pain and suffering.’® To harm these individuals
is to wrong them. These harm-causing actions are morally prohibited unless one
has moral reasons sufficient to justify them.

This simple argument, which is further pursued in Chapter 5, is directly perti-
nent to the issue of moral status. The properties of experiencing pain and suffering
are almost certainly sufficient to confer some measure of moral status. One of the
main objectives of morality is to minimize pain and suffering and to prevent or limit
indifference and antagonism toward those who are experiencing pain and suffering.
It is fundamental to morality that actions that cause pain and suffering to others
are prohibited unless one has a morally good and sufficient reason for performing
those actions. We need look no further than ourselves to find this point convincing:
Pain is an evil to each.of us, and the intentional infliction of pain is a moral-bearing
action, from the perspective of anyone so afflicted. Pain and suffering are very real
even to individuals who are not cognitively capable, morally capable, or biologi-
cally human. What matters, with respect to pain, is not species membership or the
complexity of intellectual or moral capacities, but the actual pain. From this per-
spective, all entities that can experience pain and suffering have moral status and
can be morally wronged when others cause them pain and suffering.
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This theory has broad scope. It reaches to vulnerable humans as well as to
animals used in research. Most vertebrate animals are sentient (mammals, birds,
reptiles, amphibians, and fish), and some invertebrate animals may be sentient
or at least capable of subjective experience. We study animals in biomedical
research because of their similarities with humans, and in so studying them a
moral problem arises: The reason to use animals in research is that they are so
similar to humans, and the reason not to use animals in research is that they are
so similar to us in their experience of pain and suffering. Most notably in the
case of primates, their lives are damaged and their suffering often resembles
human suffering because they are remarkably similar to us physically, cogni-
tively, and emotionally.

This view underlies Jeremy Bentham’s famous statement: “The question is
not, Can they reason? nor, Can they talk? but, Can they suffer?”*' Moral claims
on behalf of any individual, human or nonhuman, need have nothing to do
with intelligence, capacity for moral judgment, self-consciousness, rationality,
personality, or any other such fact about the individual. Sentience is a sufficient
condition of moral status independent of these properties of individuals.

Exactly who or what is covered by this conclusion, and when, is disputed
in literature on human fetal research and abortion. If sentience confers moral
status, then a human fetus acquires moral status no earlier and no later than the
point of sentience. Growth to sentience in the sense of a biological process is
gradual over time, but the acquisition of sentience, or the first glimmer of sen-
tience, is not itself a gradual process. That point is, in the theory presently under
consideration, the point at which moral status is obtained. Some writers argue
that development of a functioning central nervous system and brain is the proper
point of moral status for the human fetus, because it is the biological condition
of sentience.’? This approach does not protect human blastocysts or embryos
and has proved to be an uncertain basis on which to build arguments allowing
or disallowing abortion, because there is disagreement about when the brain has
developed sufficiently for sentience. However, in this theory a fetus does have
moral status at some point after several weeks of development, and thus abor-
tions at that point and later would be (prima facie) impermissible. This point is
prior to the stage of development at which some legal abortions now occur.>* We
are not, in making these observations, presenting objections to sentience theory
or to any version of it. We are simply noting that these problems must be handled
by a viable comprehensive theory.

The theory that sentience is a sufficient condition of moral status makes
more modest claims than the theory that sentience is a necessary and suffi-
cient condition and thus the only criterion of moral status. The latter theory
is embraced by several philosophers who hold that properties and capacities
other than sentience, such as human biological life and cognitive and moral
capacities, are not defensible bases of moral status.’* Nonsentient beings, such


miami
Sticky Note
None set by miami

miami
Sticky Note
MigrationNone set by miami

miami
Sticky Note
Unmarked set by miami

miami
Sticky Note
None set by miami

miami
Sticky Note
MigrationNone set by miami

miami
Sticky Note
Unmarked set by miami

miami
Sticky Note
None set by miami

miami
Sticky Note
MigrationNone set by miami

miami
Sticky Note
Unmarked set by miami


MORAL STATUS 75

as computers, robots, and plants (and also nonsentient animals), lack the stuff of
moral status precisely because they have no capacity for pain; all other beings
deserve moral consideration because and only because they are sentient.

Several problems arise for this strong version of the fourth theory. First,
problems confront the claim that any individual lacking the capacity for sen-
tience lacks moral status. On the human side, this theory disallows moral status
for early-stage fetuses as well as for all who have irreversibly lost the capac-
ity for sentience, such as patients with severe brain damage. It also has the
potential to exclude all nonsentient, nonhuman beings, most notably the lower
animals, from any degree of moral status. To see this outcome as a problem,
we need not hold that these classes of beings actually do have moral status.
It is arguable that they do not. For example, it can be argued that presentient
fetuses are morally equivalent to human tissue, that absence of significant brain
activity denies moral status to patients in a persistent vegetative state, and the
like. A defense of the fourth theory requires that argument along these lines be
successful. It is not satisfactory merely to assert that absence of sentience is
sufficient for absence of moral status. Proponents of the sentience theory might
seek to defend it in several ways, and some defenses will add another criterion
of moral status to that of sentience. This maneuver would give up the claim
that sentience is a necessary and sufficient condition of moral status, thereby
abandoning the theory itself.

A second problem with some strong versions of the fourth theory is their
impracticability. We could not hope to implement these strong versions in our
conduct with regard to all species whose members are capable of sentience, and
certainly we could not do so without grave danger to human beings. Virtually
no one believes, or defends the view, that we cannot have public health poli-
cies that vigorously control for pests and pestilence by extermination. The most
plausible argument by a sentience theorist who holds the view that sentience
is necessary for moral status is that the theory only grants some level of moral
status. However, this is a dangerous retreat if the actual level of moral status is
then fixed by features other than sentience itself. For example, if features such as
higher cognitive capacities or moral agency are required to attain a higher level
of moral status, this supplementation abandons a pure sentience theory.

We might try to rescue the theory that sentience is both necessary and suf-
ficient for moral status by recognizing (1) that not all sentient creatures have
the same level of sentience, and (2) that, even among creatures with the same
level of sentience, sentience may not have the same significance because of its
interaction with other properties they possess. Some writers believe that there
is a gradation of richness or quality of life, depending on complexity of con-
sciousness, social relationships, ability to derive pleasure, creativity, and the
like. A continuum of moral status scaled from the autonomous adult human
down through the lowest levels of sentience can in this way be layered into the
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sentience theory. Through this or some similar maneuver, it can be argued that
merely because many sentient animals have moral status, it does not follow that
humans should be treated no differently than other animals. There may be many
good reasons for differential treatment.

In one version of this theory, recognition of a continuum of moral status need
not assign different value to different species. We might, as Martha Nussbaum
argues, hold that species with more “complex forms of life” are vulnerable to
greater and different types of harm and suffering: “The type and degree of harm
a creature can suffer varies with its form of life.”** However, we would also have
to allow for the possibility that species with less complex forms of life may also,
in some cases, be more vulnerable, not less vulnerable.?

In a second, quite different, version of a theory that complexity creates
a relevant difference, the argument is that a human life with the capacity for
richness of consciousness has a higher moral status and value than even a very
richly flourishing animal life such as that of a dog or a bonobo. This judgment
has nothing to do with species membership, but with “the fact that [rich, con-
scious] human life is more valuable than animal life” by virtue of experiences
such as real autonomy.>’

However, these theories have deep problems. They hold that, even among
sentient beings, the degree of moral status and the level of moral protection can
vary according to conditions such as the quality, richness, or complexity of life.
The moral status of a life and its protection therefore can decline by degrees
as conditions of welfare and richness diminish. As loss of capacity occurs, for
example, humans and nonhumans alike will have a decreased moral status. In
this way, highly vulnerable beings can justifiably become vulnerable to abuse
or exploitation because of their reduced moral status. No theory that yields this
conclusion is morally acceptable.

In light of the several problems surrounding the theory that sentience is both
a necessary and sufficient condition of moral status, we conclude that this fourth
theory—Ilike the first three theories—is best interpreted as providing a sufficient,
but not a necessary, condition of some level of moral status. This theory needs
supplementation by the other theories previously discussed. Sentience theory
could be used to determine which beings have moral status, whereas the other
theories could be called on to determine the degree of moral status. Nothing
in this theory indicates the precise level of status or the proper scope of moral
protections, and the other theories can potentially be called upon to help resolve
this problem.

A Theory Based on Relationships

A fifth and final theory is based on relational properties. This theory holds that
relationships between parties account for moral status, primarily relationships that
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MORAL STATUS 77

establish roles and obligations. An example is the patient—physician relationship,
which is a relationship of medical need and provision of care. Once this relation-
ship is initiated, the patient gains a right to care that other persons who are not
the physician’s patient lack. The patient does not have this status independent of
the established relationship, and the physician does not have the same obligations
to those outside such a relationship. This relationship may deepen and gain new
dimensions of status as the parties come to know and trust one another. Trusting
and caring relationships in which both parties understand and agree are paradigm
cases of rights and obligations established and maintained through relationships.
Other examples are found in relationships that do not involve a formal under-
standing between the parties, such as our bonds with persons with whom we
work closely, and in relationships that involve no mutual understanding between
the parties, such as human initiatives that establish relations with laboratory
animals and thereby change what is owed to these animals. These relationships
bring value to our lives and moral obligations arise from them.

This fifth theory tries to capture the conditions under which certain relation-
ships, especially those involving social interaction and reciprocity, are stronger
and more influential than relationships with strangers and outsiders. It also tries
to account for our degrees of sensitivity to and sympathy for the interests and
capacities of other individuals. In the case of both humans and nonhumans, some
individuals are in closer contact with us than others; some engage our affections
more easily than others; and some become close to us because the relationship
occurs over a long period of time.

One version of this theory of moral status depicts the relevant relationships
as developing in diverse ways and often firmly established only after some per-
iod of time. Moral status does not necessarily come through a decisive event
that can, independently of communal relationships, be determined at a particu-
lar time. Moral status is arguably accorded to classes of beings such as human
fetuses, Alzheimer’s patients, and experimental animals by virtue of a history
in which the human moral community has assessed the importance of its rela-
tionship to these classes as well as the burdens of offering moral protections to
entities in these classes. We usually owe protection and care to those with whom
we have established these relationships, and when they are vulnerable to harm
because of the relationship, obligations of protection and care will increase.

Some proponents of relationship theory argue that the human fetus and the
newborn are examples of those who gradually come to have a significant moral
status through special social relationships. Conversely, the less the fetus is part of
a nexus of social relationships, the weaker is the fetus’s claim to moral status:

The social role in question develops over time, beginning prior to
birth.... A matrix of social interactions between fetus and others is usu-
ally present well before parturition. Factors contributing to this social
role include the psychological attachment of parents to the fetus, as well
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as advances in obstetric technology that permit monitoring of the health
status of the fetus.... The less the degree to which the fetus can be said to
be part of a social matrix, the weaker the argument for regarding her/him
as having the same moral status as persons. Near the borderline of viabil-
ity,...the fetus might be regarded as part of a social network to a lesser
degree than at term. If so, the degree of weight that should be given to the
fetus’s interests varies, being stronger at term but relatively weaker when
viability is questionable.®

It is not clear how determinative this theory can be made. Once fetuses,
for example, are detected in utero by stethoscope or sonogram, they become in
significant respects part of a social matrix. They therefore seem to gain some
measure of moral status at that point, according to this theory. If fetuses late
in pregnancy have a significant moral status, it would be difficult to explain
why fetuses earlier in pregnancy do not have the same form and level of moral
status.

Despite its attractions, this fifth theory cannot do more than account for how
moral status and associated protections are sometimes established. If taken as
the sole basis of moral status, then only social bonds and special relationships
determine moral status. Critical rights such as the right to life or the right not to
be confined have no force in such a theory independent of either a community’s
conferral or rejection of those rights or acts such as the creation of a relationship
of dependence. The theory is unsustainable as an account of moral status if it
rejects, neglects, or omits insights in the previous four theories. Those theories
recognize moral status on the basis of qualities (cognition, sentience, etc.) that
can be acknowledged independently of an established relationship. For exam-
ple, in the fourth theory, the property of sentience is status conferring. When we
wrongfully harm a human research subject or a human population through envi-
ronmental pollution, it is not correct to say that the harming is wrong because
we have an established laboratory, clinical, or social relationship with either that
individual or that population. We behave wrongly because we cause gratuitous
and unnecessary risk, pain, or suffering, and this would be so whether or not an
established relationship exists.

The problem of moral status is fundamentally about which beings have
moral status, and this fifth theory does not directly address this problem. Instead,
it addresses problems having to do with the basis on which beings sometimes
gain or lose specific moral rights or create or decline specific moral obligations.
Accordingly, this fifth theory clearly does not supply a necessary condition of
moral status, and, in contrast to the other theories we have examined, it does not
provide a sufficient condition of moral status.*® Many loving and caring relation-
ships, with many kinds of beings, do not confer moral status on those beings. No
matter how much we love our children’s closest friends or a neighbor’s pet, they
do not gain some form of moral status by virtue of our relationship to them—a
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relationship that may, however, engender specific moral rights and obligations.
Nor does the lack of such a relationship indicate a lack of moral status; an indi-
vidual still may gain status under criteria drawn from one of the four previous
theories (humanity, cognition, moral agency, and sentience). This seems the best
way to maximally preserve claims of moral status for those individuals who no
longer have significant interpersonal relationships. They will not be stripped of
moral status merely because certain relationships have been lost.

This fifth theory’s contribution is to show that certain relationships account
for how one gains or loses a specific moral right or obligation, and therefore the
theory helps account for different degrees of moral status, as discussed in the
section below on Degrees of Moral Status.

FroM THEORIES TO PrACTICAL GUIDELINES

Each of the five theories that we have examined has elements that merit accept-
ance. However, each theory risks making the mistake of isolating a singular
property or type of property—biological species, cognitive capacity, moral
agency, sentience, or special relationships—as the sole criterion of moral status.
Each theory proposes using its preferred property for both including certain indi-
viduals (those who have this property) and excluding others (those who lack this
property); and each theory becomes unduly narrow as a general theory of moral
status unless it accepts some of the criteria in the other four theories.

From ancient Hellenic times to the present, we have witnessed different
motives and theories at work when groups of people (e.g., slaves and women)
have been refused a certain social standing because they lack some highly valued
property that would secure them full moral status. Over time, views about the
moral acceptability of these presumed criteria changed, thereby altering beliefs
about the moral status of members of these groups. For example, women and
many minority groups who had been denied equal moral status later received
from society the equal status that ought never to have been denied in the first
place. The worry today is that some groups, especially vulnerable groups, may
still be in a discriminatory social situation: They fail to satisfy criteria of moral
status precisely because the dominant criteria have been tailored specifically
to deny them partial or full moral status. Discussion in biomedical ethics has
focused principally, though not exclusively, on whether the following are vul-
nerable groups of this description: human embryos, human fetuses, anencephalic
children, research animals, and individuals in a persistent vegetative state.*!

The evident first step toward addressing these problems, and the one we
recommend, is to accept the criteria advanced in each of the first four theories
as an acceptable general criterion of moral status—as sufficient but not neces-
sary for moral status—and the fifth theory as adding another relevant dimension
to these theories. Unfortunately, more work than we can undertake is needed to


miami
Sticky Note
None set by miami

miami
Sticky Note
MigrationNone set by miami

miami
Sticky Note
Unmarked set by miami

miami
Sticky Note
None set by miami

miami
Sticky Note
MigrationNone set by miami

miami
Sticky Note
Unmarked set by miami

miami
Sticky Note
None set by miami

miami
Sticky Note
MigrationNone set by miami

miami
Sticky Note
Unmarked set by miami
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develop the nature and limits of these criteria and to determine whether they are
hierarchically ranked. The primary norms in each theory—which we hereafter
refer to as criteria of moral status (rather than as theories or conditions of moral
status)—work well for some problems and circumstances in which decisions
must be made, but not as well for other problems and circumstances.

Appropriation of the Five Theories

Ideally, we will be able to appropriate the best from each of the five theories and
meld these elements together into a multicriterial, coherent account of moral
status.*? This strategy will help accommodate the diversity of views about moral
status, will allow a balancing of the interests of different parties to public con-
troversies such as the interests of scientists in new knowledge and the interests
of research subjects, and will help avoid intractable clashes of rights, such as
conflicts between the rights of scientists to engage in research and the rights of
human embryos. We hereafter assume that, in principle, the ideal of a coherent,
multicriterial account of moral status can be satisfied. However, a unified and
comprehensive account of moral status is a massive project and we make no
claim to have achieved it. In this section we principally treat three problems that
confront a multicriterial account.

First, interpretation and analysis are required of some of the central con-
cepts that are inherently contestable. For instance, the concept of “human life”
has long been problematic in the literature of biomedical ethics, as we hinted in
treating the five theories of moral status. “Human life” carries at least two sub-
stantially different meanings. On one hand, it can mean biological human life,
the biological characteristics that set the human species apart from nonhuman
species, as in the first theory we examined. On the other hand, “human life”
can mean life that is distinctively human, that is, a life characterized more by
cognitive than biological properties or abilities. This meaning is closer to the
considerations brought forward in the second and third theories. For example,
the ability to use symbols, to imagine, to love, and to perform higher intellectual
skills may be distinctive human properties, but not all biologically human indi-
viduals possess these capacities.

A simple example illustrates the gap and the tension between these two
senses of “human life”: Some infants with extreme disabilities die shortly after
birth. They are born of human parents and they are biologically human, but they
never exhibit the distinctively human cognitive traits mentioned in the second and
third theories and in many cases lack the potential to do so. For these individuals
it is not possible to make their human lives, in the biological sense, human lives
in the psychological sense. In discussions of moral status that use the language of
“human life,” the properties that are excluded and included in the use of the term
should be specified. The choice of properties is almost certain to be contested.
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Second, the problem of potentiality is prominent and deeply contested in
theories of moral status. Human embryos and fetuses are often the centerpiece of
discussion because they are developing individuals with the potential for, with-
out yet having acquired, cognitive properties and moral agency. This potentiality
is present in the form of existing natural capacities that will develop into other
capacities. If unimpaired and uninterrupted in development, embryos have the
potential to satisfy every condition of full moral status set out in all five theories.
Some writers argue that because of this potential, embryos and fetuses have a
right to life, and therefore it is as wrong to harm or kill them as it is to harm or
kill beings that actually possess the advanced capacities. The thesis is that it is
morally wrong to intentionally cause a being with the potential to develop status-
conferring properties to lose or to fail to realize that potential.

Less clear in literature on the potentiality of embryos is how to interpret the
nature of the protections afforded by “the right to life.” A plausible reason for
saying that embryos have this right is that their destruction would deprive them
of valuable futures. If embryos have a right to life of this description, they could
not ethically be disabled or destroyed, which would have the effect of disal-
lowing practices such as the use of extracorporeal human embryos in stem-cell
research. However, it does not follow from this right to life (grounded in the
principle of nonmaleficence) that an embryo has a right to be provided with an
appropriate environment in which its potential can be realized (a right that would
have to be grounded in beneficence and/or justice). The two proclaimed rights
are distinct, and independent arguments are required in their defense.** They
also have quite different implications for the debate about abortion. For instance,
if the debate focuses on duties of beneficence rather than nonmaleficence, the
question becomes whether the pregnant woman has an obligation—and how far
that obligation extends—to provide bodily life support to the fetus, rather than
whether she has an obligation not to kill the fetus.*

Moral responsibilities to the fetus in utero have long been discussed in bio-
medical ethics, and over the last few decades discussion has also focused on moral
responsibilities to the embryo created by in vitro fertilization and located in the
Petri dish or freezer. Three general positions have emerged regarding the moral
status of both the developing fetus in utero and of the embryo in the Petri dish or
freezer: (1) mere tissue, (2) potential human life (with some, perhaps intermediate,
moral status), and (3) full human life (with full moral status). The first position
has many defenders, especially, it appears, among scientists, whereas the third
position prominently appears in certain religious traditions. For instance, the offi-
cial Roman Catholic position holds that human life begins at conception, and it
treats this potentiality as morally equivalent to actuality or fulfillment. The second
position (potential human life) seems to be the dominant view in most Protestant
and Jewish traditions, as well as in secular thought. It often includes a moral
presumption against abortion and embryo destruction, while holding that both


miami
Sticky Note
None set by miami

miami
Sticky Note
MigrationNone set by miami

miami
Sticky Note
Unmarked set by miami

miami
Sticky Note
None set by miami

miami
Sticky Note
MigrationNone set by miami

miami
Sticky Note
Unmarked set by miami

miami
Sticky Note
None set by miami

miami
Sticky Note
MigrationNone set by miami

miami
Sticky Note
Unmarked set by miami


82 PRINCIPLES OF BIOMEDICAL ETHICS

can be justified under some conditions. In one such view, early-stage embryos
have an “intermediate moral status” and thus deserve “special respect,” but this
special respect is compatible with using the embryos for biomedical research if
a reasonable prospect exists that such research will save human lives. Although
this research may be undertaken and supported with a “heavy heart,” it is widely
accepted, however controversially, that the research is justified if necessary to
achieve promising and consequential biomedical goals. Problems of potentiality
are nuanced and compelling, and they need more analysis than we can provide.
However, we again note that whatever degree of moral status is possessed by a
being with the potential for status-conferring properties, the individual’s rights still
may be justifiably overridden by the rights of others in certain circumstances.

Third, and finally, the criteria advanced in the five theories themselves come
into moral conflict in some circumstances. How can we ease or resolve these
conflicts? We treat this problem in the next two sections. Related questions
concern whether these five criteria can be shown to be coherent. We treat some
problems of coherence in Chapter 10.

Degrees of Moral Status

In many accounts of moral status, not all individuals who have moral status have
it categorically, without qualification, or fully. In some theories, competent, adult
humans—or persons—have a broader array of rights than other beings, especially
rights of self-determination and liberty, because of their capacities of autonomy
and moral agency. Despite the now pervasive view that nonhuman animals have
some level of moral status, it is rare to find a theory of moral status that asserts that
these animals have the same degree of moral status as human persons. If we had
to choose between the welfare interest of a person and the identical welfare inter-
est of the person’s cat (e.g., when a house is ablaze), only the exceptional person
would argue that we morally should not prefer the person’s welfare to that of the
cat. Almost everyone will at some point apply a principle of unequal consideration
of interests because they believe that the person has a higher moral status than
does the cat.* Even animal rights theorists generally acknowledge that it is worse
to exterminate a person than to exterminate a rat because rats have a lower moral
status. Similarly, a common view is that early human embryos and the human
fetus (at least in some stages of development) do not have the same moral status
as human persons. But are these views about degrees of moral status defensible?

We can start toward an answer by examining a representative example in
public policy of the idea of degrees of moral status, one taken from the history
of debate and legislation of embryo research in the United Kingdom. The mor-
ally contentious issues surrounding embryo research were first considered by the
Committee of Inquiry into Human Fertilisation and Embryology (the Warnock
Committee, 1984%") and later were debated in Parliament during passage of
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MORAL STATUS 83

the Human Fertilisation and Embryology Act of 1990. Regulations in 2001 set
regulatory policy governing the use of embryos in research. These regulations
were indebted to a 2000 report by the Chief Medical Officer’s Expert Group.*
This report indicates that British policy reaffirms the following moral principles
deriving from the Warnock Committee Report and views these principles as the
moral basis of British law and regulation on the subject of the use of embryos
in stem-cell research:

The 1990 Act reflects the majority conclusion of the Warnock Committee.

The use of embryos in research in the UK is currently based on the [follow-

ing] principles expressed in their Report:

* The embryo of the human species has a special status but not the same
status as a living child or adult.

* The human embryo is entitled to a measure of respect beyond that
accorded to an embryo of other species.

* Such respect is not absolute and may be weighed against the benefits aris-
ing from proposed research.

« The embryo of the human species should be afforded some protection in
law....

The Expert Group accepted the ‘balancing’ approach which commended

itself to the majority of the Warnock Committee. On this basis, extending

the permitted research uses of embryos appears not to raise new issues of

principle.*

This is a vague, but common—and, in this case, influential—expression of
an account of degrees of moral status. Depending on the theory at work (these
four principles are only a sketch of a theory), a being has moral status only to
the extent or degree that it has cognitive properties, is a moral agent, stands in
a relationship of created dependence, and the like. The five theories we have
addressed can each be interpreted so that moral status is expressible in terms of
degrees. For example, in the fourth theory, based on sentience, moral status is
arguably proportional to degree of sentience and perhaps to the quality and rich-
ness of sentient life. Similarly, in the fifth theory, based on relationships, moral
status is expressible in terms of degrees of relationship: Relationships come in
different degrees of closeness, and relations of dependence can be far more sig-
nificant in some cases than in others. Arguably, all morally relevant properties
in all of these theories are degreed. Capacity for language use, sentience, moral
agency, rationality, autonomous decision making, and self-consciousness all
come in degrees and are not merely properties of human beings.*® From this per-
spective, there are higher and lower levels of moral status, and we can conceive
a continuum running from full moral status to no moral status.

However, is an account of degrees of moral status superior to an all-or-noth-
ing account of moral status?*' The notion of a lesser moral status (including the
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84 PRINCIPLES OF BIOMEDICAL ETHICS

notion of being subhuman) has been troublesome throughout history, and its
remnants linger in many cultural practices. Is it, then, best to deny or to affirm
that there are degrees of moral status? We could reformulate the problem of
degrees of moral status entirely in terms of different sets of obligations and
rights, which increase or decrease in various contexts. In this way we could alto-
gether dispatch the concept of degrees of moral status.

While this view has the virtue of simplicity,* it is too simple for an adequate
understanding of moral status. Even if all sentient beings (and even some not-yet
sentient beings) are direct moral objects that count in their own right, a being’s
moral status is still contingent on its properties. For example, persons have more
at stake in being denied a future than do nonpersons, which is an important rea-
son for giving them a higher degree of moral status. Presumably (though we will
not pursue the point) there is a continuum of degrees of moral status, not merely
a two-tiered species difference between humans and nonhumans (as theory 1
seems to suggest).

These problems of degrees of moral status should not obscure the fact that
all beings with moral status, even though they may have less than full status, still
have some moral status. It is morally unacceptable to treat any being lacking in
full status as if it therefore has no significant status (or does not even reach a cru-
cial threshold of status), as two-tiered theories tend to do. Such treatment would
be a deep misunderstanding and misappropriation of the account of degrees of
status under discussion in this section.

Nevertheless, disagreement is inevitable regarding whether the concept
of degrees is suitable for the analysis of all properties that confer moral status.
Examples of disagreement appear in strong commitments to the first theory, based
on properties of humanity. One problematic and controversial case, as we have seen,
involves the potential of a human fetus to become a sentient, cognitively aware,
moral agent, In some theories this potential is not expressible by degrees because
full potential is there from the start of an individual’s existence; a fetus therefore
has full moral status at its origins and throughout its existence. In other theories, by
contrast, human fetuses, and possibly infants, have a lower degree of moral status
precisely because they are only potential persons, not yet actual persons.

In one version of continuum theory, the moral status of human zygotes,
embryos, and fetuses increases gradually during gestation.>® This theory can also
be developed to make potentiality itself a matter of degree (degree of potential).
For example, brain defects in a fetus or infant can affect the potential for cogni-
tive and moral awareness and also for the relationships that can be formed with
others. This theory can also be expressed in terms of different sets of rights—for
instance, pregnant women may have more rights, as well as a higher level of
moral status, than their fetuses, at least at some stages of fetal development.

A practically oriented theory of moral status will need to determine with pre-
cision what an individual’s or a group’s status is, not merely that the individual
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MORAL STATUS 85

or group has some form of status. Because “status” refers to a grade or rank of
moral importance, the precise grade or rank and its implications must be speci-
fied. A comprehensive theory will explain whether and, if so, how the rank will
change as properties that contribute to status are progressively gained or lost.
We ought not to be optimistic that such a theory can be developed to cover all
problems of moral status, but we can hope to achieve a more comprehensive and
coherent theory than has thus far been made available, even if it is unlikely to
be the only coherent theory.

The Connection between Moral Norms and Moral Status

At the beginning of this chapter we distinguished questions of moral status from
the questions of moral norms addressed in Chapter 1. Moral norms are princi-
ples and rules that state obligations and, correlatively, rights. We reaffirm the
distinction between problems of criteria of moral status and problems of moral
norms, but we also now qualify it: Criteria of moral status are moral norms in
the generic sense of “moral norm.” A norm in the most general sense is a (prima
facie) standard that has the authority to judge or direct human belief, reason-
ing, or behavior. A norm guides, commands, requires, or commends. Failure to
follow a norm warrants censure, criticism, disapproval, or some other negative
appraisal. Criteria of moral status satisfy this description. Although not the same
type of norm as principles and rules, they are normative standards.

Criteria of moral status also should be understood in light of the discussions
in Chapter 1 of moral conflict, moral dilemmas, prima facie norms, and the spec-
ification and balancing of norms. Criteria of moral status can and often do come
into conflict. For example, the criterion of sentience (drawn from theory 4) and
the criterion of human species membership (drawn from theory 1) can come into
conflict in the attempt to determine the moral status of the early-stage human
fetus. The sentience criterion suggests that the fetus gains status only at the
point of sentience; the criterion of human properties (as expressed in theory 1)
suggests that moral status accrues at human biological inception. Also, to com-
plicate the picture, on one interpretation of the criterion of relational properties
in theory 5, moral status is gained only when certain relationships are formed
after birth, but on another interpretation relationships also could be formed in
utero—for instance, after ultrasound visualization.

Guidelines Governing Moral Status: Putting
Specification to Work
Such conflicts of theory and interpretation can and should be addressed using the

account of specification delineated in Chapter 1. Deliberating about and reaching
conclusions about cases will require becoming more specific about the content
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86 PRINCIPLES OF BIOMEDICAL ETHICS

of criteria of moral status than the five theories discussed thus far. As we become
increasingly specific, we will continue to encounter additional conflicts, some of
which may be resolvable through further specification and some of which pro-
duce unresolvable moral dilemmas of the sort discussed in Chapter 1.

We have seen that having moral status does not entail having an absolute
claim or right. Criteria of moral status afford moral protection, but the rights
established will in some cases be overridden by competing moral considerations.
Consider the case of a human fetus that, at some designated stage of develop-
ment, has a level of moral status that bestows a right not to be harmed by a
research intervention or an abortifacient. There still may be cases of justified
intervention and abortion. A pregnant woman may legitimately abort the fetus if
she will die unless she terminates the pregnancy. Moral conflict here is a conflict
of rights: The unborn possess some rights, including a right to life, and pregnant
women also possess some rights, including a right to life. Those who possess
rights have a (prima facie) moral claim to be treated in accordance with their
rights, but it is not possible to avoid all conflicts among rights and therefore there
will be a need to specify rights in situations of conflict.

Norms are specified by narrowing their scope, which allows us to create what
we will call guidelines governing moral status. Others might call them rules rather
than guidelines, but in our framework rules specify principles whereas guidelines
specify criteria of moral status. The goal is to extract content from the criteria in
each of the five theories to show how that content can be shaped into progressively
more practical guidelines. We will state these guidelines using the language of a
“level of moral status.” This idea of a level should be interpreted in light of our
previous discussion of degrees of moral status. This theory provides for a contin-
uum of moral status, running from a limited range of moral protections to a broad
range of moral protections. For example, infants, the mentally handicapped, and
many persons who are cognitively incompetent have some level of moral status,
but they do not have the same level of moral status as autonomous persons. For
instance, those who lack substantial cognitive and autonomy capacities do not have
the same decision-making rights as those who are substantially autonomous.

To show how norms can be made progressively practical, we treat some
illustrative specifications that qualify as guidelines. We are not recommending the
guidelines we mention. Our goal is merely to clarify the nature and basis of these
guidelines and to show how they are formed using the method of specification.

Consider first a circumstance in which the criterion “All living human
beings have some level of moral status” comes into conflict with the criterion
“All sentient beings have some level of moral status.” Here are two possible
specifications (guidelines 1 and 2) that engage the criteria put forward in theories
1 (the criterion of human life) and 4 (the criterion of sentience):

Guideline 1. All human beings who are sentient or have the biological
potential for sentience have some level of moral status; all human beings
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MORAL STATUS 87

who are not sentient and have no biological potential for sentience have no
moral status.

This specification allows for a further specification to particular groups
such as anencephalic individuals (those without a cerebrum and cerebellum)
and individuals who have sufficient brain damage that they are not sentient and
have no potential for sentience. Guideline 1 says that individuals in such groups
have no moral status. By contrast, the guideline assigns (some level of) moral
status to all healthy human embryos and fetuses because they are either sentient
or have the potential to be sentient. This guideline cannot be used to support
human embryonic stem-cell research or abortions, and so would not support the
transplantation of human fetal stem cells into a Parkinson’s patient. Guideline 1
stands opposed to these practices (though it can be further specified).

A different, and obviously competitive, guideline achieved through specifi-
cation is this:

Guideline 2. All human beings who are sentient have some level of moral
status; all human beings who are not sentient, including those with a mere
potential for sentience, have no moral status.

This second guideline has implications for whether embryos and early-stage
fetuses have moral status, and therefore implications for moral debates about
human embryonic stem-cell research and early-stage abortions. This guideline
states that although life prior to sentience is morally unprotected, the fetus is
protected against abortion and research interventions once it becomes sentient.>
Unlike guideline 1, this guideline does support the transplantation (after proper
research) of human fetal stem cells into a Parkinson’s patient.

Clarifying the exact implications of this second guideline would require fur-
ther specification(s). In the case of abortion in particular, even when a fetus is
sentient its continued existence could threaten the life or health of the pregnant
woman. On one line of further specification, sentient fetuses possess the same
rights possessed by all sentient human beings, and an abortion is a maleficent act
as objectionable as the killing of an innocent person. On a different line of speci-
fication, sentient fetuses have a diminished set of rights if their presence threatens
the life of a pregnant woman. In its abstract form, as here presented, guideline 2
is only a first step in grappling with problems governing several classes of indi-
viduals, and therefore a first step in what might be a long line of specification.

Here is a third guideline reached by specification that makes an appeal both
to theory 4 (sentience) and to theory 2 (cognitive capacity):

Guideline 3. All sentient beings have some level of moral status; the level
is elevated in accordance with the level of sentience and the level of cog-
nitive complexity.
According to this guideline, the more sentient the individual and the richer
the cognitive or mental life of the individual, the higher the individual’s level
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of moral status. The capacities of creatures for an array of valuable experiences
vary widely, which prompts the judgment that not all lives are lived at the same
high level of perception, cognition, appreciation, esthetic experience, and the
like. The issue here is not one of whether a life has value, but rather of different
levels of value because of differences in sentience and the quality of mental life.
This guideline is a first step toward working out the common intuition that great
apes deserve stronger protections than pigs, which deserve more protection than
rats, and so forth. However, there is no guarantee that this guideline will support
an intuition of species preference; for example, pigs could turn out to have a
richer mental life and therefore a higher moral status than dogs.

Depending on how this guideline is further specified, it might or might
not support use of a ready-to-transplant pig heart valve into a human heart.
According to this guideline, the level of the pig’s capacities of sentience and
cognition makes a critical moral difference in whether the valve can be har-
vested in the first place. Questions of the comparative value of the human life
saved and the pig’s life sacrificed can only be decided by inquiry into the levels
of their sentience and cognition.

Consider now a fourth guideline, this one a specification of the criterion of
moral agency (theory 3) in conflict with the criterion of human-species proper-
ties (theory 1):

Guideline 4. All human beings capable of moral agency have equal basic
rights; all sentient human beings not capable of moral agency have a dimin-
ished set of rights.

This guideline elevates the status of moral agents and gives a lesser status to all
other sentient creatures, including all members of the human species not capable
of moral agency. Defense of this guideline requires an account of equal basic
rights and of which rights are held and not held by those incapable of moral
agency (a subject treated in Chapter 4).

This guideline is, from one perspective, obviously correct and noncontro-
versial: Competent individuals capable of moral agency have a set of rights—for
example, decision-making rights—not held by individuals who are not capable
of moral agency, whether the latter are human or nonhuman. Far more contro-
versial, however, is the underlying premise that human individuals who lack
capacity for moral agency have a reduced moral status. Proponents of theory 1
would resist this premise in their specifications. The categorization of reduced
moral status could affect many decisions in bioethics. For example, in specifica-
tions of how to rank order who qualifies first in the competition for organ trans-
plants, the value of individuals with no capacity for moral agency, and thereby
a reduced moral status, might well be discounted.

Consider, as a final example, a possible guideline that engages the demands
of the fifth theory (of status through relationships) and the fourth theory (of
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MORAL STATUS 89

sentience). This specification brings the two criteria to bear on the circumstance
of laboratory animals. The following formulation assumes the moral proposition
that the “communal” relationship between persons in charge of a laboratory and
the animals in it is morally significant:
Guideline 5. All sentient laboratory animals have a level of moral status that
affords them some protections against being caused pain or suffering; as the
likelihood or the magnitude of potential pain or suffering increases, the level
of moral status increases and protections must be increased accordingly.

This guideline is the first step in making precise the idea that laboratory
animals who benefit human communities gain a higher moral status than would
be acquired by sentience alone. Human initiatives that establish relations with
animals change what is owed to them, and they thereby hold a higher status
than do wild animals of the same species. The main conditions of interest are
the vulnerability and dependence engendered in animals when humans establish
relations with them in laboratories. The more vulnerable we make the animals to
pain and suffering, the more our duties of animal care and protection increase.
This guideline has sometimes been expressed, though poorly, in terms of our
stewardship over the animals—that is, the careful and responsible oversight and
protection of the conditions of an animal entrusted to one’s care. However, a
far better model is grounded in obligations of reciprocity and nonmaleficence:
Animal research subjects gain a higher moral status because of the use made of
their bodies and the harm or risk of harm imposed on them.

These five guidelines are so abstract and indeterminate that they may seem
doubtfully practicable. If their abstractness cannot be further reduced, this out-
come would be unfortunate because practicability is an important criterion of an
ethical theory. We recognize, of course, that these guidelines need further devel-
opment and defense and that they will be difficult to bring to bear on the world
of biomedical research and all areas of medical practice that present difficult
cases. Nonetheless, these and other guidelines can be progressively specified to
the point of practicability, just as moral principles can (as we argued in Chapter
1). In addition, constrained balancing (also analyzed in Chapter 1) will often
have a central role in determining justifiable courses of action. For instance, the
use of sentient animals in research designed to benefit humans cannot be justi-
fied if there are other ethically acceptable ways to gain the relevant knowledge,
if the harms such as pain and discomfort to the animals cannot be adequately
minimized, if those harms are disproportionate to the end sought, and the like.

THE MORAL SIGNIFICANCE OF MORAL STATUS

Some writers challenge the need for the category of moral status. They argue
that moral theory can and should go directly to discussion of how individuals
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ought to be treated and to the roles of moral virtues and moral character as
suitable guides. Mary Midgley and Rosalind Hursthouse, two representative
theorists, argue that moral status accounts of the sort examined thus far offer a
superficially attractive but overly simplistic picture of how we “expand the circle
of our concern” beyond autonomous adult humans to human fetuses, brain-dam-
aged humans, laboratory animals, and the like. They argue that such theories
blind us to the range of features that are morally relevant in decision making. If
a creature has a property such as sentience, this fact does not inform us how we
should treat or otherwise respond to members of the class of sentient beings; nor
does it give us an account of moral priorities. Thus, we do not need the concept
and theory of moral status, and we would be better off without it.>

This thesis about moral judgment requires that we attend to various morally
relevant features of situations that give us moral reasons for acting or abstain-
ing from acting in regard to others that no theory of moral status is well suited
to address. For example, we often make distinctions that lead us to justifiably
give preferential treatment to either individuals or classes of individuals, such
as preferences to our own children, to companion animals that live with us, and
the like. We have to sort through which preferences are justifiable and which not,
but no theory of moral status can direct us in this task.

These cautions rightly warn us about the limits of the theory of moral status.
Nonetheless, moral status is a matter of paramount moral importance and should
be carefully analyzed, not discarded. We take a similar view about basic rights
in Chapter 9. It would be a catastrophic moral loss if we did not have available
either basic norms of moral status or basic rights. Practices of slavery as well
as abuses of human research subjects have thrived historically in part because
of defective criteria of moral status and inattention to basic rights. In our life-
times, some children who were institutionalized as mentally infirm, some elderly
patients in chronic disease hospitals, and some racial groups were treated in the
United States as if they had little or no moral status by some of the finest centers
of biomedical research in the world and by the sponsors of the research.* It is
easy to forget how recognition of moral status can generate interest in and sup-
port vital moral protections.’?

VULNERABLE POPULATIONS AND VULNERABLE INDIVIDUALS

Concern about moral status in biomedical ethics has often grown out of concern
about ostensibly vulnerable populations. Rules requiring additional protections
for populations judged to be vulnerable are a foundation stone of both clinical
ethics and research ethics. These protections arose from concerns about exploi-
tation and the inability of the members of some groups to consent.® Reduced
capacity to consent is regarded as justifying additional protections such as
surrogate consent and lowered limits of acceptable risk. Vulnerable persons in
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MORAL STATUS 91

biomedical contexts are incapable of protecting their own interests because of
sickness, debilitation, mental illness, immaturity, cognitive impairment, and the
like. They often are socioeconomically impoverished, which adds to the poten-
tial for harmful outcomes. Accordingly, populations such as homeless families,
political refugees, and illegal aliens—whose members have sometimes been
human research subjects and who often go without medical care—can also be
considered vulnerable. However, this term should be used with caution, because
it can function to stereotype and to unduly protect.>

Guidelines for Vulnerable Populations

In controversies over uses of vulnerable populations in biomedical research, one
of three positions might be taken on the justification of any particular research
practice:

1. Do not allow the practice (a policy of full prohibition).

2, Allow the practice without regard to conditions (a policy of full
permissibility).

3. Allow the practice only under certain conditions (a policy of partial
permissibility).

Public opinion is deeply divided over which of the three is the most appro-
priate policy to govern various uses of fetuses in research—in utero and after
deliberate abortions. Many prefer the first, many the second, and many the third.
Such split opinions are slightly, but only slightly, less typical of debates about
experimentation with animals, experimentation with children, and experimenta-
tion with incompetent individuals. Few today defend either full prohibition or
full permissibility of research involving these groups, but many would support a
prohibition on the use of some classes of these individuals, such as the great apes
and seriously ill children. To reject the first two guidelines—as is common—is
to accept the third, which in turn requires that we establish the precise set of
moral protections to be provided and determine the conditions that allow us to
proceed or not to proceed.

Problems of moral coherence bedevil these issues. Near-universal agreement
exists that humans who lack certain capacities should not be used in biomed-
ical research that is risky and does not offer them a prospect of direct benefit.
Protections for these vulnerable populations should be at a high level because
of their vulnerability. Nonhuman animals are usually not treated equivalently,
though the reasons for this differential treatment are often unclear. Their limited
cognitive and moral capacities have traditionally provided the substantive jus-
tification for, rather than against, their use in biomedical research when human
subjects cannot ethically be used. How we can justify causing harm and prema-
ture death to these animals, but not to humans with similarly limited capacities,
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is an unresolved issue in biomedical ethics, and one that threatens coherence in
moral theory. History now seems unlikely to side with the traditional view that
the level of some animal subjects” moral status is either zero or vastly below that
of human subjects.®

Practices of abortion, particularly where fetuses are capable of sentience,
raise directly related issues of moral coherence. The long and continuing strug-
gle over abortion primarily concerns two questions: (1) What is the moral status
of the fetus (at various developmental points)? (2) What should we do when
the rights generated by this status conflict with the rights of women to control
their futures? Near-universal agreement exists that a very late-term fetus is not
relevantly different from a newborn. Another month earlier in development will
also show little difference in morally relevant differences, and coherence threat-
ens any point on the continuum at which a decision is made about moral status.
As with animal subjects, the status of human fetuses tends to be downgraded
because of their lack of sentient, cognitive, and moral capacities, which usually
plays a role in attempts to justify abortion. Questions about whether we can jus-
tify such downgrading and whether we can justify causing premature death to
the fetus remain among the most difficult questions in biomedical ethics.

There are benefits to humans from a system in which the lives of embryos,
fetuses, and research animals can be terminated with relative ease. The range
of benefits produced by animal research, for example, raises questions about
whether such research should be restricted, and, if so, in which ways. All
research involves some level of risk or harm, and the most promising justifica-
tion for introducing these risks is its potential benefits. The moral challenge is
to make our answers to these questions coherent in a way that allows different
levels of risk of harm for different classes of individuals only when a criterion
of moral status permits unequal treatment.

Sympathy and Impartiality

Problems of moral status and vulnerable populations can be profitably discussed
in terms of our capacity to sympathize with the predicament of others. In previ-
ous sections of this chapter we have connected our reflections on moral status to
the discussion of moral norms in Chapter 1. Now we connect these reflections
to our account of moral character in Chapter 2. In particular, we focus on moral
sympathy as a trait similar to compassion and usually involving empathy, both
of which we discussed in Chapter 2.

The capacity for sympathy enables us to enter into, however imperfectly,
the thoughts and feelings of another being. Through sympathy, we form a con-
cern for the other’s welfare. Such sympathizing does not necessarily imply gen-
erosity or favorable responsiveness. A convicted criminal who is put to death
may engage our sympathy without engaging our generosity, mercy, leniency, or
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assistance. Research investigators, veterinarians, and animal trainers may have
a rich and sympathetic understanding of the humans or the nonhuman animals
they encounter, without exhibiting generosity or mercy toward them.

David Hume discerningly argued that most human beings have only a /im-
ited sympathy with the plight of others, but also have some level of capacity to
overcome these limits through calm, reflective judgments:

[T]he generosity of men is very limited, and...seldom extends beyond
their friends and family, or, at most, beyond their native country....[T]ho’
[our] sympathy [for others] be much fainter than our concern for ourselves,
and a sympathy with persons remote from us much fainter than that with
persons near and contiguous; yet we neglect all these differences in our
calm judgments concerning the characters of men.®

Hume notes that bias and partiality enter into many relationships and judg-
ments. Our sympathy for others, he judges, is almost always fainter than our
concern for ourselves. After we attend to ourselves, our sympathy reaches out
most naturally to our intimates, such as the members of our family. From there
sympathy typically moves to a wider, but still relatively small, group of acquain-
tances, such as those with whom we have the most frequent contact or in whose
lives we have most heavily invested. Our sympathy with those truly remote
from us, such as strangers or persons in other nations, is usually diminished by
comparison to sympathy with those close to us. The “distance or contiguity,” as
Hume puts it, between others and us makes a critical motivational difference in
how we regard and think about our obligations to them.

Both dissimilarity to and distance from other persons function to limit our
sympathy. People in nursing homes are often both dissimilar to and distant
from other persons, as are people with diseases such as Lesch-Nyhan, human
embryos, and animals used in research, among others. Hence, it is harder for
us to view these individuals as having a significant moral status that places
demands on us and holds us accountable. Even though we know that individuals
in vulnerable populations suffer, our sympathy and moral responsiveness do not
come easily, especially when the individuals are hidden from our view or are of
another species.

Not surprisingly, many persons among the “moral saints” we discussed in
Chapter 2 exhibit an expanded sympathy with the plight of those who suffer—
a form of sympathy beyond the level most of us achieve or even hold as a
moral ideal. Severely limited sympathy, together with severely limited gener-
osity, helps explain such social phenomena as child abuse, animal abuse, and
the neglect of enfeebled elderly persons in nursing homes. It is regrettable, of
course, that enlarged affections are not commonplace in human interactions, but
this fact is predictable given what we know about human nature.

One way that Hume proposes to address limited sympathy for those differ-
ent from us is the deliberate exercise of impartiality through “calm judgments”:
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94 PRINCIPLES OF BIOMEDICAL ETHICS

“It is necessary for us, in our calm judgments and discourse...to neglect all
these differences, and render our sentiments more public and social.”s? He asks
us to reach out for a more extensive sympathy. His proposal accords with our
discussion in Chapter 2 of “moral excellence.” A morally excellent person will
work both to enlarge his or her sympathy for those who suffer and to reach
calm and unbiased judgments. Hume characterizes his ideal as a “common” or
“general” point of view in moral judgment—an impartial viewpoint. This per-
spective, which some philosophers call “the moral point of view,” controls for
the distortions and biases created by our closeness to some individuals, and also
opens us up to a more extensive sympathy.5®

This perspective could help us address several problems encountered in
this chapter, but it would be unreasonable to insist on a moral point of view
that incorporates such a deep sympathy and extensive impartiality that it applies
equally across cultures, geography, and species. Extensive sympathy is a regula-
tive, but arduous, ideal of conduct. When consistently achieved across a lifetime,
it is a morally beautiful adornment of character.

CONCLUSION

9 & kA 1Y

In this chapter we have used the language of “theories,” “criteria,” “guidelines,”
and “degrees” of moral status, rather than the language of “principles,” “virtues,”
and “character” that dominated Chapters 1 and 2. These forms of discourse and the
territories they cover should be carefully distinguished. We have not argued that
the common morality—as discussed in Chapters 1 and 2—gives us an adequate
and workable framework of criteria of moral status, and we have left many issues
about moral status undecided. There is justified uncertainty in arguments about
the moral status of embryos, fetuses, brain-damaged humans, and animals used in
research—and about whether there are degrees of moral status. Reasoned disagree-
ment is to be expected, but those who engage these issues need to be clear about
the models they use.and their defense, a matter that has yet to be made abundantly
clear in the literature of bioethics. If the model accepts degrees of moral status, that
model needs to be stated with precision. If the model rejects degrees of moral sta-
tus, that account, too, needs more penetrating analysis than is presently available.

We return to some of these problems near the end of Chapter 10, where
we discuss both the common morality and the possibility of “moral change” in
conceptions of moral status.

NOTES

1. Cf. Mark H. Bernstein, On Moral Considerability: An Essay on Who Morally Matters (New York:
Oxford University Press, 1998).

2. This conceptual thesis is indebted to David DeGrazia, “Moral Status as a Matter of Degree,”
Southern Journal of Philosophy 46 (2008). 181-98, esp. 183.
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3. This history and its relevance for biomedical ethics—with special attention to slavery—are
presented in Ronald A. Lindsay, “Slaves, Embryos, and Nonhuman Animals: Moral Status and the
Limitations of Common Morality Theory,” Kennedy Institute of Ethics Journal 15 (December 2005):
323-46. On the history of problems about moral status for nonhuman animals, see the four chapters by
Stephen R. L. Clark, Aaron Garrett, Michael Tooley, and Sarah Chan and John Harris, in The Oxford
Handbook of Animal Ethics, ed. Tom L. Beauchamp and R. G. Frey (New York: Oxford University
Press, 2011), chaps. 1-2, 11-12.

4. D. I. Powner and 1. M. Bernstein, “Extended Somatic Support for Pregnant Women after Brain
Death,” Critical Care Medicine 31 (2003): 1241-49; David R. Field et al., “Maternal Brain Death
During Pregnancy,” JAMA: Journal of the American Medical Association 260 (August 12, 1988):
816-22; Xavier Bosch, “Pregnancy of Brain-Dead Mother to Continue,” Lancet 354 (December 18-25,
1999): 2145.

5. See Hilde Lindemann Nelson, “The Architect and the Bee: Some Reflections on Postmortem
Pregnancy,” Bioethics 8 (1994): 247-67; D. Sperling, “From the Dead to the Unborn: Is There an
Ethical Duty to Save Life?” Medicine and Law Journal 23 (2004): 567-86; and Christoph Anstotz,
“Should a Brain-Dead Pregnant Woman Carry Her Child to Full Term?: The Case of the ‘Erlanger
Baby,”” Bioethics 7 (1993): 340-50.

6. Daniel Sperling, Management of Post-Mortem Pregnancy: Legal and Philosophical Aspects
(Aldershot, England: Ashgate Publishing, 2006) (addressing questions of both the moral and the legal
status of the fetus); Sarah Elliston, “Life after Death? Legal and Ethical Considerations of Maintaining
Pregnancy in Brain-Dead Women,” in Jntersections: Women on Law, Medicine and Technology, ed.
Kerry Petersen (Aldershot, England: Ashgate Publishing, 1997), pp. 145-65. Our discussion here does
not suppose that dead persons have legally protected interests and rights; we are focusing on a case
where the dead pregnant woman had an advance directive requesting that treatment be withheld or
withdrawn under conditions that included her death.

7. On this distinction, see Mary Midgley, “Duties Concerning Islands,” in Environmental Ethics,
ed. Robert Elliott (Oxford: Oxford University Press, 1995); Christopher W. Morris, “The Idea of Moral
Standing,” in Oxford Handbook of Animal Ethics (2011), pp. 261-62; and David Copp, “Animals,
Fundamental Moral Standing, and Speciesism,” in Oxford Handbook of Animal Ethics (2011), pp.
276-1717.

8. On why something counts “in its own right,” see Allen Buchanan, “Moral Status and Human
Enhancement,” Philosophy & Public Affairs 37 (2009): 346-81, esp. 346; Frances M. Kamm, “Moral
Status,” in Intricate Ethics: Rights, Responsibilities, and Permissible Harm (New York: Oxford
University Press, 2006), pp. 227-30; and L. Wayne Sumner, “A Third Way,” in The Problem of
Abortion, 3rd edition, ed. Susan Dwyer and Joel Feinberg (Belmont, CA: Wadsworth, 1997), p. 99. We
thank Chris Morris for these references.

9. Robert P. George and Alfonso Goémez-Lobo, “The Moral Status of the Human Embryo,”
Perspectives in Biology and Medicine 48 (2005): 201-10, quotation spanning pp. 201-05.

10. Cf. the Preamble and Articles in the United Nations Universal Declaration of Human Rights,
http://www.un.org/Overview/rights.html (accessed May 19, 2007).

11. On September 7, 2001, V. Ourednik et al. published an article entitled “Segregation of Human
Neural Stem Cells in the Developing Primate Forebrain,” Science 293 (2001): 1820-24. This article
is the first report of the implanting of human neural stem cells into the brains of a primate, creating a
monkey—human chimera.

12. “Chimeric” usually refers to the cellular level, whereas “transgenic” concerns the genetic
level. See the argument in Mark K. Greene et al., “Moral Issues of Human—Non-Human Primate
Neural Grafting,” Science 309 (July 15, 2005): 385-86. See also the conclusions of Julian Savulescu,
“Genetically Modified Animals: Should There Be Limits to Engineering the Animal Kingdom?”
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in Oxford Handbook of Animal Ethics (2011), esp. pp. 644—64; Jason Robert and Frangoise Baylis,
“Crossing Species Boundaries,” American Journal of Bioethics 3 (2003): 1-13 (and commentaries
following); Henry T. Greely, “Defining Chimeras...and Chimeric Concerns,” American Journal
of Bioethics 3 (2003): 17-20; and Robert Streiffer, “At the Edge of Humanity: Human Stem Cells,
Chimeras, and Moral Status,” Kennedy Institute of Ethics Journal 15 (2005): 347-70.

13. A common view is that permitting the creation of animal-human hybrids for research purposes is
defensible, as long as they are destroyed within a specified period of time. See Henry T. Greely, “Human/
Nonhuman Chimeras: Assessing the Issues,” in Oxford Handbook of Animal Ethics (2011), pp. 671-72,
676, 684—86. However, a federal ban on their creation was recommended by the President’s Council on
Bioethics, Reproduction & Responsibility: The Regulation of New Biotechnologies (Washington, DC:
President’s Council on Bioethics, 2004), available at http:/bioethics.georgetown.edu/pcbe/ (accessed
January 28, 2012). See also Scottish Council on Human Bioethics, Embryonic, Fetal and Post-Natal
Animal-Human Mixtures: An Ethical Discussion (Edinburgh, U.K.: Scottish Council on Human
Bioethics, 2006), available at http:/www.schb.org.uk/ (accessed January 28, 2012).

14, National Research Council, National Academy of Science, Committee on Guidelines for Human
Embryonic Stem Cell Research, Guidelines for Human Embryonic Stem Cell Research (Washington,
DC: National Academies Press, 2005); Amendments 2007 available online; Mark Greene, “On the
Origin of Species Notions and Their Ethical Limitations,” in Oxford Handbook of Animal Ethics (2011),
pp. 577-602.

15. The language of “person” has a long history in theology, especially in Christian theological
efforts to explicate the three individualities of the Trinity. On the potential of chimeras, see Greene et
al., “Moral Issues of Human—Nonhuman Primate Neural Grafting.”

16. Sece further Tom L. Beauchamp, “The Failure of Theories of Personhood,” Kennedy Institute of
Ethics Journal 9 (1999): 309-24; and Lisa Bartolotti, “Disputes over Moral Status: Philosophy and
Science in the Future of Biocthics,” Health Care Analysis 15 (2007): 153-58, esp. 155-57.

17. At least one adherent of the first theory reaches precisely this conclusion. See Patrick Lee,
“Personhood, the Moral Standing of the Unborn, and Abortion,” Linacre Quarterly (May 1990):
80-89, esp. 87; and Lee, “Soul, Body and Personhood,” American Journal of Jurisprudence 49 (2004):
87-125.

18. See the variety of accounts in Michael Tooley, “Are Nonhuman Animals Persons?” in Oxford
Handbook of Animal Ethics (2011), pp. 332-73; Harry G. Frankfurt, Necessity, Volition, and Love
(Cambridge: Cambridge University Press, 1999), chaps. 9, 11; Mary Anne Warren, Moral Status
(Oxford: Oxford University Press, 1997), chap. 1; H. Tristram Engelhardt, Jr., The Foundations of
Bioethics, 2nd ed. (New York: Oxford University Press, 1996), chaps. 4, 6; and Lynne Rudder Baker,
Persons and Bodies (Cambridge: Cambridge University Press, 2000), chaps. 4, 6.

19. Korsgaard, “Kant’s Formula of Humanity,” in Creating the Kingdom of Ends (Cambridge:
Cambridge University Press, 1996), pp. 110-11. See further on this point her general Kantian views
in “Interacting with Animals: A Kantian Account,” in Oxford Handbook of Animal Ethics (2011),
pp- 91-118, esp. p. 103.

20.  See Tom Regan, The Case for Animal Rights (Berkeley, CA: University of California Press, 1983;
updated ed. 2004), pp. 178, 182-84,

21. Exactly how this conclusion should be developed is morally disputable. It would clearly be wrong
to treat a late-stage Alzheimer patient in the way in which biomedical researchers often treat experi-
mental animals, but it can be argued for the same reasons that we should treat primate research subjects
as well as we treat late-stage Alzheimer patients. Similarly, if it is outlandish to assert that “marginal”
cases of human capacity can be treated as mere means to human ends, then it is arguably the case that
the way researchers often use animals as mere means is morally outlandish.
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22. See Korsgaard’s similar assessment of its lack of merit in “Interacting with Animals: A Kantian
Account,” p. 101.

23. Colin Allen and Marc Bekoff, Species of Mind: The Philosophy and Biology of Cognitive
Ethology (Cambridge, MA: MIT Press, 1997); Colin Allen, “Assessing Animal Cognition: Ethological
and Philosophical Perspectives,” Journal of Animal Science 76 (1998): 42—47.

24. See Donald R. Griffin, Animal Minds: Beyond Cognition to Consciousness, 2nd ed. (Chicago:
University of Chicago Press, 2001); and Rosemary Rodd, Ethics, Biology, and Animals (Oxford:
Clarendon, 1990), esp. chaps. 3-4, 10.

25. Cf. Gordon G. Gallup, “Self-Recognition in Primates,” American Psychologist 32 (1977): 329-38;
and David DeGrazia, Taking Animals Seriously: Mental Life and Moral Status (New York: Cambridge
University Press, 1996), esp. p. 302.

26. These criteria also would require, in a deeper analysis than we can provide, explication in terms
of some of the cognitive conditions discussed previously. For example, the capacity to make moral
judgments requires a certain level of the capacity for understanding.

27. Kant, Grounding for the Metaphysics of Morals, trans. James W. Ellington, in Kant, Ethical
Philosophy (Indianapolis, IN: Hackett, 1983), pp. 38-41, 43-44 (Preussische Akademie, pp. 432, 435,
436, 439-40).

28. Examples of such theories, focused on the claim that there is sufficient evidence to count some
nonhuman animals as moral agents and therefore as members of the moral community, are Marc
Bekoff and Jessica Pierce, Wild Justice: The Moral Lives of Animals (Chicago: University of Chicago
Press, 2009); Michael Bradie, “The Moral Life of Animals,” in Oxford Handbook of Animal Ethics
(2011), pp. 54773, esp. pp. 555-70; and Tom Regan, The Case for Animal Rights, esp. pp. 151-56.

29. See two opposed theories on the latter issue in L. Wayne Sumner, Abortion and Moral Theory
(Princeton, NJ: Princeton University Press, 1981); and Bonnie Steinbock, Life Before Birth: The Moral
and Legal Status of Embryos and Fetuses, 2nd ed. (New York: Oxford University Press, 2011).

30. Although we use both terms, pain and suffering, which are sometimes used interchangeably, a
distinction is often drawn between them on grounds that suffering may require more cognitive ability
than the mere experience of pain. Suffering may occur from aversive or harmful states such as misery
that are not attended by pain.

31. Bentham, An Introduction to the Principles of Morals and Legislation, ed. ). H. Burns and H. L.
A. Hart; with a new introduction by F. Rosen; and an interpretive essay by Hart (Oxford: Clarendon,
1996), p. 283.

32. Baruch Brody, Abortion and the Sanctity of Life (Cambridge, MA: MIT Press, 1975). Brain birth
is said to be analogous to brain death at critical transition points.

33. This point is made in Stephen Griffith, “Fetal Death, Fetal Pain, and the Moral Standing of a
Fetus,” Public Affairs Quarterly 9 (1995): 117,

34, See, for example, Peter Singer, Animal Liberation, 2nd ed. (London: Pimlico, 1995), p. 8; and
Sumner, Abortion and Moral Theory.

35. Nussbaum, Frontiers of Justice: Disability, Nationality, Species Membership (Cambridge, MA:
Harvard University Press, 2006), p. 361. Nussbaum argues that species membership is not “morally and
politically irrelevant™ because it can give us “the appropriate benchmark for judging whether a given
creature has decent opportunities for flourishing.” Hence, efforts should be undertaken to bring a child
with serious mental handicaps up to a certain level of function, for instance, in the use of language,
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whereas such efforts are not required for a chimpanzee who has a comparable level of mental function,
but for whom language use is a “frill.” Frontiers of Justice, pp. 357-66.

36. This thesis is defended in Sahar Akhtar, “The Relationship between Cognitive Sophistication
and Pain in Animals,” in Oxford Handbook of Animal Ethics (2011), pp. 495-518, esp. pp. 499-511; see
also David DeGrazia and Andrew Rowan, “Pain, Suffering, and Anxiety in Animals and Humans,”
Theoretical Medicine and Bioethics 12 (1991): 193-211.

37. In this theory, life is valuable and has moral status only under certain conditions of quality of
life. Life, therefore, can lose its value and moral status by degrees as conditions of welfare and rich-
ness of experience decrease. Frey, “Moral Standing, the Value of Lives, and Speciesism,” Between the
Species 4 (Summer 1988): 191-201; “Animals,” in The Oxford Handbook of Practical Ethics (New
York: Oxford University Press, 2003), esp. pp. 163, 178; and “Autonomy and the Value of Animal Life,”
Monist 70 (January 1987): 50-63.

38. Ronald Green, “Stem Cell Research:...Determining Moral Status,” American Journal of
Bioethics 2 (Winter 2002): 20-30; Diane Jeske, “Special Obligations,” Stanford Encyclopedia of
Philosophy, http://plato.stanford.edu/entries/special-obligations/#6 (accessed November 13, 2011);
Clare Palmer, “The Moral Relevance of the Distinction between Domesticated and Wild Animals,”
Oxford Handbook of Animal Ethics (2011), pp. 701-25.

39. Carson Strong and Garland Anderson, “The Moral Status of the Near-Term Fetus,” Journal of
Medical Ethics 15 (1989): 25-26.

40. See the related conclusion in Nancy Jecker, “The Moral Status of Patients Who Are Not Strict
Persons,” Journal of Clinical Ethics 1 (1990): 35-38.

41. For a broader set of patients than the latter category suggests—cspecially various terminally ill
patients—see Felicia Cohn and Joanne Lynn, “Vulnerable People: Practical Rejoinders to Claims in
Favor of Assisted Suicide,” in The Case against Assisted Suicide: For the Right to End-of-Life Care, ed.
Kathleen Foley and Herbert Hendin (Baltimore: Johns Hopkins University Press, 2002), pp. 238-60.

42. Aninfluential general strategy of melding diverse theories is proposed in Warren, Moral Status,
though her set of melded theories differs from ours. A similar strategy, again with a different set of
melded theories, appears in Lawrence J. Nelson and Michael J. Meyer, “Confronting Deep Moral
Disagreements: The President’s Council on Bioethics, Moral Status, and Human Embryos,” American
Journal of Bioethics 5 (2005): 33-42 (with a response to critics, pp. W14-16).

43. Sece Don Marquis, “How Not to Argue that Embryos Lack Full Moral Status,” American Journal
of Bioethics 5 (2005): 54-56; and a criticism of Marquis's general position by David DeGrazia, “Moral
Status, Human Identity, and Early Embryos: A Critique of the President’s Approach,” Journal of Law,
Medicine, and Ethics 34 (2006): 49-57.

44. See Judith Jarvis Thomson’s classic discussion in “A Defense of Abortion,” Philosophy and
Public Affairs 1 (1971): 47-66; and Patricia Beattie Jung, “Abortion and Organ Donation: Christian
Reflections on Bodily Life Support,” Journal of Religious Ethics 16 (1988): 273-305.

45. This quotation is in the voice of some members of the President’s Council on Bioethics who
support human cloning for biomedical research. See The President’s Council on Bioethics, Human
Cloning and Human Dignity (New York: Public Affairs, 2002), pp. 153-58. See also the National
Bioethics Advisory Commission (NBAC), Ethical Issues in Human Stem Cell Research, Vol. I, Report
and Recommendations (Rockville, MD: NBAC, September 1999), which accepts “an intermediate
position...that the embryo merits respect as a form of human life, but not the same level of respect
accorded petsons” (p. 50). This rules out the sale of embryos but does not rule out their use in destruc-
tive research that is deemed necessary for a justifiable goal. A thesis about “respectful destruction™ is
developed by Susanne Gibson, “Uses of Respect and Uses of the Human Embryo,” Bioethics 21 (2007):
370-78. “Respect” that accepts destruction obviously provides only minimal protections.
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46. The problem of equal and unequal consideration of interests, and different degrees of considera-
tion, is discussed in DeGrazia, **Moral Status as a Matter of Degree,” esp. pp. 188, 191.

47. [Mary Warnock], Report of the Committee of Inquiry into Human Fertilisation and Embryology:
Pr ted to Parli t (London: H.M.S.0., July 1984). [The Warnock Committee Report.)

48. Chief Medical Officer’s Expert Group, Stem Cell Research: Medical Progress with Responsibility
(London: Department of Health, 2600).

49. Chief Medical Officer’s Expert Group, Stem Cell Research, sects. 4.6, 4.12, pp. 38-39.

50. See David DeGrazia, “Great Apes, Dolphins, and the Concept of Personhood,” Southern Journal
of Philosophy 35 (1997): 301-20.

51. For an all-or-nothing account that rejects degrees of moral status, see Elizabeth Harman, “The
Potentiality Problem,” Philosophical Studies 114 (2003): 173-98.
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53. Carson Strong, “The Moral Status of Preembryos, Embryos, Fetuses, and Infants,” Journal of
Medicine and Philosophy 22 (1997): 457-78.
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A Companion to Applied Ethics, ed. R. G. Frey and Christopher Wellman (Oxford: Blackwell, 2003),
p. 163.

55. Mary Midgley, Animals and Why They Matter (Athens, GA: University of Georgia Press, 1983),
pp. 28-30, 100; Rosalind Hursthouse, “Virtue Ethics and the Treatment of Animals,” in Oxford
Handbook of Animal Ethics (2011), chap. 4; and Hursthouse, Ethics, Humans and Other Animals
(London: Routledge, 2000), pp. 127-32.

56. Classic cases in the United States are the Tuskegee syphilis experiment, the use of mentally
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patients at the Jewish Chronic Disease Hospital in Brooklyn. For the first, see James H. Jones, Bad
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PART I

MORAL PRINCIPLES

4

Respect for Autonomy

The principle of respect for the autonomous choices of persons runs as deep
in the common morality as any principle, but determining its nature, scope, or
strength requires careful analysis. We employ the concept of autonomy and the
principle of respect for autonomy in this chapter largely to examine individuals’
decision making in health care and research, both as patients and as subjects (or
“participants™').

Although we begin our analysis of a framework of principles of biomedi-
cal ethics with the principle of respect for autonomy, the order of our chapters
does not imply that this principle has moral priority over other principles. We do
not hold, as some of our critics have suggested, that the principle of respect for
autonomy always has priority over all other moral considerations. We also argue,
in contrast to some of our commentators, that respect for autonomy is not exces-
sively individualistic (to the neglect of the social nature of individuals and the
impact of individual choices and actions on others), is not excessively focused
on reason (to the neglect of the emotions), and is not unduly legalistic (highlight-
ing legal rights while downplaying social practices and responsibilities).

Tuae CONCEPT OF AUTONOMY AND THE PRINCIPLE OF
RESPECT FOR AUTONOMY

The word autonomy, derived from the Greek autos (“self”) and nomos (“rule,
“governance,” or “law”), originally referred to the self-rule or self-governance
of independent city-states. Autonomy has since been extended to individu-
als, but the precise meaning of the term is disputed. At a minimum, personal
autonomy encompasses self-rule that is free from both controlling interference
by others and limitations that prevent meaningful choice, such as inadequate
understanding. The autonomous individual acts freely in accordance with a
self-chosen plan, analogous to the way an independent government manages its
territories and sets its policies. In contrast, a person of diminished autonomy is in
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102 PRINCIPLES OF BIOMEDICAL ETHICS

some material respect controlled by others or incapable of deliberating or acting
on the basis of his or her desires and plans. For example, cognitively challenged
individuals and prisoners often have diminished autonomy. Mental incapacita-
tion limits the autonomy of a person with a severe mental handicap, whereas
coercive institutionalization constrains a prisoner’s autonomy.

Virtually all theories of autonomy view two conditions as essential for
autonomy: [liberty (independence from controlling influences) and agency
(capacity for intentional action). However, disagreement exists over the mean-
ing of these two conditions and over whether additional conditions are required.?
How a theory can be constructed from these basic conditions is the first subject
we will consider.

Theories of Autonomy

Some theories of autonomy feature the abilities, skills, or traits of the autono-
mous person, which include capacities of self-governance such as understanding,
reasoning, deliberating, managing, and independent choosing.* However, our
focus in this chapter on decision making leads us to concentrate on autonomous
choice rather than on general capacities for governance and self-management.
Even autonomous persons who have self-governing capacities and are, on the
whole, good managers of their health sometimes fail to govern themselves in
particular choices because of temporary constraints caused by illness, depres-
sion, ignorance, coercion, or other conditions that limit their judgment or their
options.

An autonomous person who signs a consent form for a procedure without
reading or understanding the form has the capacity to act autonomously, but fails
to so act in this circumstance. Depending on the context, we might be able to
correctly describe the act as one of placing trust in one’s physician and there-
fore as an act that autonomously authorizes the physician to proceed. However,
even if this claim were accurate, the act is not an autonomous authorization of
the procedure because this person lacks material information about it. Similarly,
some persons who are generally incapable of autonomous decision making can
at times make autonomous choices. For example, some patients in mental insti-
tutions who cannot care for themselves and have been declared legally incom-
petent may still make some autonomous choices, such as stating preferences for
meals, refusing medications, and making phone calls to acquaintances.

Split-level theories of autonomy. An influential group of philosophers has
presented a theory of autonomy that requires having the capacity to reflectively
control and identify with or oppose one’s basic (first-order) desires or preferences
through higher level (second-order) desires or preferences.? Gerald Dworkin offers
a “content-free” definition of autonomy as a “second-order capacity of persons
to reflect critically upon their first-order preferences, desires, wishes, and so forth
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RESPECT FOR AUTONOMY 103

and the capacity to accept or attempt to change these in the light of higher-order
preferences and values.” An example is an alcoholic who has a desire to drink,
but also a higher order desire to stop drinking. In a second example, a dedicated
physician may have a first-order desire to work exceptionally long hours in the
hospital, while also having a higher order commitment to spend all of her evening
hours with her family. Whenever she wants to work late in the evening and does
so0, she wants what she does not autonomously want, and therefore acts nonauto-
nomously. Action from a first-order desire that is not endorsed by a second-order
volition is not autonomous and represents animal behavior. Accordingly, in this
theory an autonomous person has the capacity to reflectively accept, identify with,
or repudiate a lower order desire independent of others’ manipulations of that
desire. This higher order capacity to accept or repudiate first-order preferences
constitutes autonomy, and no person is autonomous without this capacity.

This theory is problematic, however, because nothing prevents a reflective
acceptance, preference, or volition at the second level from being caused by and
assured by a strong first-order desire. The individual’s second-level acceptance
of, or identification with, the first-order desire would then be the causal result
of an already formed structure of preferences. Potent first-order desires from a
condition such as alcohol addiction are antithetical to autonomy and can cause
second-order desires. If second-order desires (decisions, volitions, etc.) are gen-
erated by prior desires or commitments, then the process of identifying with one
desire rather than another does not distinguish autonomy from nonautonomy.

This theory needs more than a convincing account of second-order prefer-
ences and acceptable influences. It needs a way for ordinary persons to qualify as
deserving respect for their autonomy even when they have not reflected on their
preferences at a higher level. This theory also risks running afoul of the criterion
of coherence with the principle of respect for autonomy discussed throughout
this chapter. If reflective identification with one’s desires or second-order voli-
tions is a necessary condition of autonomous action, then many ordinary actions
that are almost universally considered autonomous, such as cheating on one’s
spouse (when one truly wishes not to be such a person) or selecting tasty snack
foods when grocery shopping (when one has never reflected on one’s desires
for snack foods), would be rendered norautonomous in this theory. Requiring
reflective identification and stable volitional patterns deeply narrows the scope
of actions protected by a principle of respect for autonomy.

Agnieszka Jaworska insightfully argues that choosing contrary to one’s sta-
ble or accepted values need not constitute an abandonment of autonomy even if
a choice contradicts the person’s own professed, fixed set of values. For exam-
ple, a patient might request a highly invasive treatment at the end of life against
his previous judgment about his best interests because he has come to a conclu-
sion that surprises him: He cares more about living a few extra days than he had
thought he would. Despite his long-standing and firm view that he would reject
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104 PRINCIPLES OF BIOMEDICAL ETHICS

such invasive treatments, he now accepts them. Jaworska’s case is not uncom-
mon in medical contexts.®

Few decision makers and few choices would be autonomous if held to the
standards of higher order reflection in this split-level theory, which seems to
present an aspirational ideal of autonomy rather than a suitable theory of auton-
omy for decision making of the sort under study in this chapter. A theory should
not be inconsistent with pretheoretical assumptions implicit in the principle of
respect for autonomy, and no theory of autonomy is acceptable if it presents an
ideal beyond the reach of ordinary, competent agents and choosers.

Our three-condition theory. Instead of depicting such an ideal theory of
autonomy, our analysis focuses on nonideal conditions. We analyze autono-
mous action in terms of normal choosers who act (1) intentionally, (2) with
understanding, and (3) without controlling influences that determine their
action. This account of autonomy is specifically designed to be coherent with
the premise that the everyday choices of generally competent persons are
autonomous. ’

1. Intentionality. Intentional actions require plans in the form of represen-
tations of the series of events proposed for the execution of an action. For an
act to be intentional, as opposed to accidental, it must correspond to the actor’s
conception of the act in question, although a planned outcome might not mate-
rialize as projected.” Nothing about intentional acts rules out actions that one
wishes one did not have to perform. Our motivation often reflects conflicting
wants and desires, but this fact does not render an action less than intentional or
autonomous. Foreseen but undesired outcomes are often part of a plan of inten-
tional action.

2. Understanding. Understanding is the second condition of autonomous
action. An action is not autonomous if the actor does not adequately under-
stand it. Conditions that limit understanding include illness, irrationality, and
immaturity. Deficiencies in the communication process also can hamper under-
standing. In our account, an autonomous action needs only a substantial degree
of understanding and freedom from constraint, not a full understanding or a
complete absence of influence. To restrict adequate decision making by patients
and research subjects to the ideal of fully or completely autonomous decision
making strips their acts of any meaningful place in the practical world, where
people’s actions are rarely, if ever, fully autonomous.

3. Noncontrol. The third of the three conditions of autonomous action is
that a person be free of controls exerted either by external sources or by internal
states that rob the person of self-directedness. Influence and resistance to influ-
ence are basic concepts for this analysis. Not all influences exerted on another
person are controlling. Our analysis of noncontrol and voluntariness later in this
chapter focuses on coercion and manipulation as key categories of influence. We
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RESPECT FOR AUTONOMY 105

there concentrate on external controlling influences—usually influences of one
person on another—but no less important to autonomy are internal influences on
the person, such as those caused by mental illness. All of these conditions can
limit voluntariness.

The first of the three conditions of autonomy—intentionality—is not a
matter of degree: Acts are either intentional or nonintentional. However, acts
can satisfy both the conditions of understanding and absence of controlling
influence to a greater or lesser extent. For example, threats can be more or less
severe; understanding can be more or less complete; and mental illness can be
more or less controlling. Children provide a good example of the continuum
running from being in control to not being in control. In the early months of life
children are heavily controlled and display only limited ability to be in control:
They exhibit different degrees of resistance to influence as they mature, and their
capacity to take control and perform intentional actions, as well as to understand,
gradually increases as they develop.

Acts therefore can be autonomous by degrees, as a function of satisfying
these two conditions of understanding and voluntariness to different degrees.
A continuum of both understanding and noncontrol runs from full understand-
ing and being entirely noncontrolled to absence of relevant understanding and
being fully controlled. Cutoff points on these continua are required for the
classification of an action as either autonomous or nonautonomous. The lines
between adequate and inadequate degrees of understanding and degrees of
control must be determined in light of specific objectives of decision making
such as deciding about surgery, choosing a university to attend, and hiring a
new employee.

The line between what is substantial and what is insubstantial may appear
arbitrary. However, thresholds marking substantially autonomous decisions can
be carefully fixed in light of specific objectives such as meaningful decision
making. Patients and research subjects can achieve substantial autonomy in their
decisions, just as substantially autonomous choice occurs in other areas of life
such as choice of diet. The appropriate criteria for substantial autonomy are best
addressed in a particular context.

Autonomy, Authority, Community, and Relationships

Some theorists argue that autonomous action is incompatible with the authority of
governments, religious organizations, and other communities that prescribe beha-
vior. They maintain that autonomous persons must act on their own reasons and
can never submit to an authority or choose to be ruled by others without losing their
autonomy.® However, no fundamental inconsistency exists between autonomy and
authority if individuals exercise their autonomy in choosing to accept an institu-
tion, tradition, or community that they view as a legitimate source of direction.
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106 PRINCIPLES OF BIOMEDICAL ETHICS

Choosing to follow medical authority is a prime example. Other examples are
a Jehovah’s Witness who accepts the authority of that tradition and who therefore
refuses a recommended blood transfusion and a Roman Catholic who accepts the
authority of the church and chooses against an abortion. That persons share moral
norms with authoritative institutions does not prevent these norms from being
autonomously accepted, even if these principles derive from traditions or from insti-
tutional authority. If a Jehovah’s Witness who insists on adhering to the doctrines of
his faith in refusing a blood transfusion is deemed nonautonomous on the basis of
his religious upbringing and convictions, many of our choices based on our confi-
dence in institutional authority will be likewise deemed unworthy of respect. In our
account, a theory of autonomy that takes this course is morally unacceptable.

We encounter many limitations of autonomous choice in medical contexts
because of the patient’s dependent condition and the medical professional’s
authoritative position. On some occasions authority and autonomy are incompat-
ible, but not because the two concepts are incompatible. Conflict arises because
authority has not been properly presented or accepted. For example, an undue
influence may have been exerted. Some critics of autonomy’s prominent role
in biomedical ethics question what they deem to be a mode! of an independent,
rational will that is inattentive to emotions, communal life, social context, inter-
dependence, reciprocity, and the development of persons over time. They charge
that such an account of autonomy focuses too narrowly on the self as inde-
pendent and rationally controlling. For instance, some writers have sought to
affirm autonomy while interpreting it through relationships.” This conception of
“relational autonomy” is motivated by the conviction that persons’ identities are
shaped through social interactions and complex intersecting social determinants,
such as race, class, gender, ethnicity, and authority structures. Persons are both
interdependent and in danger of oppressive socialization and oppressive social
relationships that impair their autonomy by conditions that unduly form their
desires, beliefs, emotions, and attitudes and improperly thwart the development
of the capacities and competencies essential for autonomy.!°

We will largely address the challenges of relational autonomy through the
ethical principles analyzed in Chapters S through 7. For instance, principles of
justice provide a basis for condemning oppressive relationships and for deter-
mining which constraints on autonomous choice are and which are not ethically
justified. In our view, relational conceptions of autonomy are defensible as long
as they do not neglect or obscure the principal features of autonomy, as we ana-
lyze the concept in this chapter.

The Principle of Respect for Autonomy

To respect autonomous agents is to acknowledge their right to hold views, to
make choices, and to take actions based on their values and beliefs. Such respect
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RESPECT FOR AUTONOMY 107

involves respectful action, not merely a respectful attitude. It also requires more
than noninterference in others’ personal affairs. It includes, in some contexts,
building up or maintaining others’ capacities for autonomous choice while help-
ing to allay fears and other conditions that destroy or disrupt autonomous action.
Respect, so understood, involves acknowledging the value and decision-making
rights of autonomous persons and enabling them to act autonomously, whereas
disrespect for autonomy involves attitudes and actions that ignore, insult,
demean, or are inattentive to others’ rights of autonomous action.

The principle of respect for autonomy can be stated as both a negative obli-
gation and a positive obligation. As a negative obligation, the principle requires
that autonomous actions not be subjected to controlling constraints by others.
It asserts a broad obligation that is free of exceptive clauses such as “We must
respect individuals’ views and rights so long as their thoughts and actions do
not seriously harm other persons.” Of course, the principle of respect for auton-
omy needs specification in particular contexts to function as a practical guide
to conduct, and appropriate specification will incorporate valid exceptions. This
process of specification will affect rights and obligations of liberty, privacy, con-
fidentiality, truthfulness, and informed consent—all of which receive attention
in this and subsequent chapters.

As a positive obligation, the principle requires both respectful treatment
in disclosing information and actions that foster autonomous decision making.
Many autonomous actions could not occur without others’ material cooperation
in making options available. Respect for autonomy obligates professionals in
health care and research involving human subjects to disclose information, to
probe for and ensure understanding and voluntariness, and to foster adequate
decision making. As some contemporary Kantians have argued, the demand that
we treat others as ends requires that we assist them in achieving their ends and
foster their capacities as agents, not merely that we avoid treating them solely
as means to our ends.'!

These negative and positive sides of respect for autonomy are capable of
supporting many more specific moral rules, some of which may also be justified,
in whole or in part, by other moral principles discussed in this book. Examples
of such rules include the following:

1. Tell the truth.

2. Respect the privacy of others.

3. Protect confidential information.

4. Obtain consent for interventions with patients.

5. When asked, help others make important decisions.

Respect for autonomy has only prima facie standing, and competing moral
considerations sometimes override this principle. Examples include the follow-
ing: If our autonomous choices endanger the public health, potentially harm
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108 PRINCIPLES OF BIOMEDICAL ETHICS

innocent others, or require a scarce resource for which no funds are available,
others can justifiably restrict our exercises of autonomy. The principle of respect
for autonomy often does not determine what, on balance, a person ought to be
free to know or do or what counts as a valid justification for constraining auton-
omy. For example, a patient with an inoperable, incurable carcinoma once asked
specifically, “I don’t have cancer, do 1?” The physician lied, saying, “You’re
as good as you were ten years ago.” This lie infringed the principle of respect
for autonomy by denying the patient information he may have needed to deter-
mine his future courses of action. Although the matter is controversial, such a
lie might be justified by a principle of beneficence if certain major benefits will
flow to the patient. (For the justification, see our discussions of paternalism in
Chapter 6 and veracity in Chapter 8.)

Obligations to respect autonomy do not extend to persons who cannot act in
a sufficiently autonomous manner—and who cannot be rendered autonomous—
because, for instance, they are immature, incapacitated, ignorant, coerced, or
exploited. Infants, irrationally suicidal individuals, and drug-dependent patients
are examples. This standpoint does not presume that these individuals are not
owed moral respect.'? In our framework, they have a significant moral status (see
Chapter 3) that obligates us to protect them from harm-causing conditions and
to supply medical benefits (see Chapters 5-7).

The Triumph or Failure of Respect for Autonomy?

Some writers lament the “triumph of autonomy” in American bioethics. They
charge that autonomy’s proponents sometimes disrespect patients by forc-
ing them to make choices, even though many patients do not want to receive
information about their condition or to make decisions. Carl Schneider, for
example, claims that stout proponents of autonomy, whom he labels “autono-
mists,” concern themselves less with what patients do want than with what they
should want. He concludes that “while patients largely wish to be informed
about their medical circumstances, a substantial number of them [especially the
elderly and the very sick] do not want to make their own medical decisions, or
perhaps even to participate in those decisions in any very significant way.”!3
The duty of respect for autonomy has a correlative right to choose, but there
is no correlative duty to choose. Several empirical studies of the sort cited by
Schneider seem to misunderstand, as he does, how autonomous choice functions
in a theory such as ours and how it should function in clinical medicine. In one
study, UCLA researchers examined the differences in the attitudes of elderly
subjects (sixty-five years or older) from different ethnic backgrounds toward
(a) disclosure of the diagnosis and prognosis of a terminal illness, and (b) deci-
sion making at the end of life. The researchers summarize their main findings,
based on 800 subjects (200 from each ethnic group): “Korean Americans (47%)
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RESPECT FOR AUTONOMY 109

and Mexican Americans (65%) were significantly less likely than European
Americans (87%) and African Americans (88%) to believe that a patient should
be told the diagnosis of metastatic cancer. Korean Americans (35%) and Mexican
Americans (48%) were less likely than African Americans (63%) and European
Americans (69%) to believe that a patient should be told of a terminal prognosis
and less likely to believe that the patient should make decisions about the use of
life-supporting technology (28% and 41% vs. 60% and 65%). Korean Americans
and Mexican Americans tended to believe that the family should make decisions
about the use of life support.” Investigators in this study stress that “belief in the
ideal of patient autonomy is far from universal” (italics added), and they con-
trast this ideal with a “family-centered model” focused on an individual’s web of
relationships and “the harmonious functioning of the family.”*4

Nevertheless, the investigators themselves conclude that “physicians should
ask their patients if they wish to receive information and make decisions or if
they prefer that their families handle such matters.” Far from abandoning or
supplanting the moral demand that we respect individual autonomy, their recom-
mendation accepts the normative position that the choice is rightly the patient’s.
Even if the patient delegates that right to someone else, the choice to delegate
can itself be autonomous.

In a second study, this time of Navajo values and the disclosure of risk
and medical prognoses, two researchers sought to determine how health care
providers “should approach the discussion of negative information with Navajo
patients” to provide “more culturally appropriate medical care.” Frequent con-
flicts emerge, these researchers report, between autonomy and the traditional
Navajo conception that “thought and language have the power to shape reality
and to control events.” According to the traditional conception, telling a Navajo
patient recently diagnosed with a disease the potential complications of that
disease may actually produce those complications, because “language does not
merely describe reality, language shapes reality.” Traditional Navajo patients
may process various forms of negative information as dangerous to them. They
expect instead a “positive ritual language” that promotes or restores health.

One middle-aged Navajo nurse reported that a surgeon explained the risks
of bypass surgery to her father in such a way that he refused to undergo the
procedure: “The surgeon told him that he may not wake up, that this is the risk
of every surgery. For the surgeon it was very routine, but the way that my Dad
received it, it was almost like a death sentence, and he never consented to the
surgery.” The researchers therefore found ethically troublesome those policies
that, in compliance with the Patient Self-Determination Act, attempt to “expose
all hospitalized Navajo patients to the idea, if not the practice, of advance care
planning.”"

These two studies enrich our understanding of diverse cultural beliefs and
values. However, several studies misrepresent what the principle of respect for
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110 PRINCIPLES OF BIOMEDICAL ETHICS

autonomy and many related laws and policies require. They view their results as
opposing rather than enriching the principle of respect for autonomy. A funda-
mental obligation exists to ensure that patients have the right to choose, as well
as the right to accept or to decline information. Forced information and forced
choice are usually inconsistent with this obligation. From this perspective, a ten-
sion exists between the two studies just discussed. One study recommends inquir-
ing in advance to ascertain patients’ preferences about information and decision
making, whereas the other suggests, tenuously, that even informing certain
patients of a right to decide may cause harm. The practical question is whether it
is possible to inform patients of their rights to know and to decide without com-
promising their systems of belief and values or otherwise disrespecting them.

Health professionals should almost always inquire about their patients’
wishes to receive information and to make decisions, and they should not
assume that because a patient belongs to a particular community or culture, he or
she affirms that community’s worldview and values. The fundamental require-
ment is to respect a particular person’s autonomous choices, whatever they may
be. Respect for autonomy is not a mere ideal in health care; it is a professional
obligation.

Complexities in Respecting Autonomy

Varieties of autonmomous consent. Consent sometimes grants permission
for others to act in ways that normally would be unjustifiable—for instance,
engaging in sexual relations or performing surgery. However, when examining
autonomy and consent in this chapter, we do not presume that consent is either
necessary or sufficient for certain interventions to be justified. It is not always
necessary in emergencies, in public health interventions, in research involving
anonymized data, and so forth; and it is not always sufficient because other eth-
ical principles too must be satisfied—for example, research involving human
subjects must pass a benefit-risk test and a fairness test in the recruitment of
participants.'¢

The basic paradigm of the exercise of autonomy in health care and in
research is express or explicit consent (or refusal), usually informed consent (or
refusal).!” However, the informed consent paradigm captures only one form of
consent. Consent may also be implied, tacit, or presumed; and it may be general
or specific.

Implicit (or implied) consent is inferable from actions. Consent to a medical
procedure may be implicit in a specific consent to another procedure, and pro-
viding general consent to treatment in a teaching hospital may imply consent to
various roles for physicians, nurses, and others in training. Another form is facit
consent, which occurs silently or passively through omissions. For example, if
the staff of a long-term care facility asks residents whether they object to having
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RESPECT FOR AUTONOMY 111

the time of dinner changed by one hour, a uniform lack of objection constitutes
consent.

Presumed consent is subject to a variety of interpretations. It is a form of
implied consent if consent is presumed on the basis of what is known about a
particular person’s choices; in certain contexts, presumed consent is tacit con-
sent that gives good grounds for accepting the consent as valid. By contrast, pre-
suming consent on the basis of human goods that are desirable or what a rational
will would accept is morally perilous. Consent should refer to an individual’s
actual choices or known preferences, not to presumptions about the choices the
individual would or should make.

Different conceptions of consent have appeared in debates about teaching
medical students how to perform intimate examinations, especially pelvic and
rectal examinations.'® Often medical students have learned and practiced on
anesthetized patients, some of whom have not given an explicit informed con-
sent. For instance, many teaching hospitals have allowed one or two medical
students to participate in the examination of women who are under anesthesia
in preparation for surgery. Anesthetized patients have been considered ideal
for teaching medical students how to perform a pelvic examination because
the patients are relaxed and would not feel any mistakes. When questioned
about this practice, some directors of obstetrics and gynecology programs have
appealed to the patient’s general consent upon entering a teaching hospital. Such
consent typically authorizes medical students and residents to participate in
patients’ care for teaching and learning purposes. However, it is not specific as
to which procedures might involve participation by medical students.

It is debatable whether general consent is sufficient or whether specific
informed consent is necessary in these circumstances. We often seek specific
informed consent when a procedure is invasive, as in the case of surgery, or
when it is risky. Although pelvic examinations are not invasive or particularly
risky by comparison to surgery, patients may object to the intrusion into their
bodies, especially for education and training. Some women readily consent to
the participation of medical students in such examinations, but others view the
practice as a violation of their dignity and privacy. One commentator appropri-
ately states that “the patient must be treated as the student’s teacher, not as a
training tool.”"

Using anesthetized women who have given only a general consent may be
highly efficient in clinical training, but in view of the importance of respect for
autonomy, there are ethically preferable alternatives such as using anesthetized
patients who have given specific informed consent or using healthy volunteers
who are willing to serve as trainers or models. Either of these alternatives
respects personal autonomy and avoids negative medical education. A study of
medical students in the Philadelphia area found that the practice of conduct-
ing pelvic exams on anesthetized patients without specific informed consent
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112 PRINCIPLES OF BIOMEDICAL ETHICS

desensitized physicians to the need for patients to give their consent before such
procedures. For students who had finished an obstetrics/gynecology clerkship,
consent was significantly less important (51%) than for students who had not
completed a clerkship (70%). The authors conclude that “to avoid this decline in
attitudes toward seeking consent, clerkship directors should ensure that students
perform examinations only after patients have given consent explicitly.”?

Nonexpress forms of consent have been considered and sometimes adopted.
In late 2006, the U.S. Centers for Disease Control and Prevention (CDC) changed
its recommendations about HIV screening for patients in health care settings
where various other diagnostic and screening tests are regularly performed. The
recommendations moved away from specific, explicit informed consent, usually
in written form, to general, implicit consent as part of the acceptance of medical
care. Previous policies required specific disclosure of information and a decision
to accept or refuse testing.! For many commentators, this shift indicated that
conventional public health measures were now being applied to HIV infection
and AIDS, rather than being excluded on grounds of respect for the autonomy of
patients and associated principles such as privacy and confidentiality.?

The CDC justified its new recommendations on two main grounds. First,
because HIV and AIDS are chronic conditions that can be effectively treated,
although not cured, the new screening approach would enable more people who
are infected to take advantage of available therapies that could extend their
lives at a higher quality. Second, the information gained from screening could
enable persons who are infected with HIV to take steps to protect their sex part-
ners or drug-use partners from infection. The CDC estimated that in 2008, over
1,175,000 people in the United States were HIV-infected, but that over 236,000
infected individuals were not aware of their infection. More recently it has
become evident that treating individuals to reduce their viral load is very effec-
tive in reducing the spread of HIV infection to their sexual partners.?

The CDC'’s new approach did not eliminate patient autonomy in health care
settings—patients could still refuse testing—but, by shifting the default from “opt
in” to “opt out,” the CDC expected that more people previously unaware of their
HIV infection would be tested and would gain knowledge that could benefit them-
selves and others. Despite its potential benefits, some critics of the “opt-out” policy
warned that in the absence of a requirement for explicit, written informed consent,
compromises of autonomy are inevitable and “compulsory” screening would
occur in some contexts. According to one AIDS activist, “This is not informed
consent, and it is not even consent, [but rather an attempt] to ram HIV testing down
people’s throats without their permission.” Although an “opt-out” approach can
be justified in such circumstances, this strategy can be ethically improved by the
use of notification while retaining the possibility of “opting out.”

Another context in which an opt-out approach, in the form of presumed or
tacit consent, could, in principle, be justified is organ donation from deceased
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RESPECT FOR AUTONOMY 113

individuals. In the opt-in system in the United States, deceased organ donation
requires express, explicit consent, whether by an individual while alive or by the
next of kin after his or her death. Even though the information disclosed for the
individual’s consent is usually quite limited—for instance, in a cursory exchange
when obtaining a license to operate an automobile—it is arguably adequate for
purposes of postmortem organ donation. In view of the tremendous gap between
the number of organs donated each year and the number of patients awaiting
a transplant, many propose that the United States adopt an opt-out model for
organ removal from deceased persons, as several European countries have done.
This model shifts the default so that an individual’s silence, or nonregistration
of dissent, counts as consent. Two questions arise: Is such a policy of presumed
consent ethically acceptable? Could it be adopted and would it be effective in
the United States?

To be ethically justifiable, such a policy would require vigorous efforts to
ensure the public’s understanding of the options they face as individuals, as well
as a reliable, easy, and nonburdensome mechanism to use to opt out. Such a pol-
icy will not likely be adopted in the United States because of historical and legal
commitments to individual choice. Even if it were adopted, it probably would
not increase the number of organs for transplantation overall because, according
to survey data, too many citizens would opt out; and opting out would prevent
postmortem familial donations, which now provide a large number of transplant-
able organs.?

The varieties of consent we have now examined point to a fundamental
question in this chapter: Who should seek what kind of consent from whom and
for what?

Consents and refusals over time. Beliefs and choices shift over time. Ethical
and interpretive problems arise when a person’s present choices contradict his
or her previous choices, which, in some cases, he or she explicitly designed to
prevent possible future changes of mind from affecting an outcome. In one case,
a twenty-eight-year-old man decided to terminate chronic renal dialysis because
of his restricted lifestyle and the burdens his medical conditions imposed on
his family. He had diabetes, was legally blind, and could not walk because of
progressive neuropathy. His wife and physician agreed to provide medication
to relieve his pain and further agreed not to put him back on dialysis even if
he requested this action under the influence of pain or other bodily changes.
(Increased amounts of urea in the blood, which result from kidney failure, can
sometimes lead to altered mental states, for example.) While dying in the hospi-
tal, the patient awoke complaining of pain and asked to be put back on dialysis.
The patient’s wife and physician decided to act on the patient’s earlier request
not to intervene, and he died four hours later.?6 Although their decision was
understandable, respect for autonomy suggests that the spouse and physician


miami
Sticky Note
None set by miami

miami
Sticky Note
MigrationNone set by miami

miami
Sticky Note
Unmarked set by miami

miami
Sticky Note
None set by miami

miami
Sticky Note
MigrationNone set by miami

miami
Sticky Note
Unmarked set by miami

miami
Sticky Note
None set by miami

miami
Sticky Note
MigrationNone set by miami

miami
Sticky Note
Unmarked set by miami


114 PRINCIPLES OF BIOMEDICAL ETHICS

should have put the patient back on dialysis to fiush the urea out of his blood-
stream and then to determine if he had autonomously revoked his prior choice.
If the patient later indicated that he had not revoked his prior choice, he could
have refused again, thereby providing the caregivers with increased assurance
about his settled preferences.

In shifts over time the key question is whether people are autonomously
revoking their prior decisions. Discerning whether current decisions are autono-
mous may depend, in part, on whether they are in character or out of character.
Out-of-character actions can raise caution flags that warn others to seek expla-
nations and to probe more deeply into whether the actions are autonomous, but
they may turn out to be autonomous. Actions are more likely to be substantially
autonomous if they are in character (e.g., when a committed Jehovah’s Witness
refuses a blood transfusion), but acting in character does not necessarily indi-
cate an autonomous choice. How, then, are we to determine whether actions are
autonomous?

Tue CaraciTY FOR AUTONOMOUS CHOICE

Many patients and potential research subjects are not competent to give a valid
consent or refusal. Inquiries about competence focus on whether such persons
are capable, cognitively, psychologically, and legally, of adequate decision
making. Competence in decision making is closely connected to autonomous
decision making, as well as to the validity of consent. Several commentators dis-
tinguish judgments of capacity from judgments of competence on the grounds
that health professionals assess capacity and incapacity, whereas courts deter-
mine competence and incompetence. However, this distinction breaks down in
practice, and we will not use it. When clinicians judge that patients lack deci-
sion-making capacity, the practical effects of these judgments may not differ
from those of a legal determination of incompetence.?’

The Gatekeeping Function of Competence Judgments

Competence or capacity judgments in health care serve a gatekeeping role by
distinguishing persons whose decisions should be solicited or accepted from
persons whose decisions need not or should not be solicited or accepted. Health
professionals’ judgments of a person’s incompetence may lead them to override
that person’s decisions, to turn to informal surrogates for decision making, to
ask the court to appoint a guardian to protect his or her interests, or to seek that
person’s involuntary institutionalization. When a court establishes legal incom-
petence, it appoints a surrogate decision maker with either partial or plenary
(full) authority over the incompetent individual. Physicians and other health
professionals do not have the authority to declare patients incompetent as a
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RESPECT FOR AUTONOMY 115

matter of law, but, within limits, they often have the de facto power to override
or constrain patients’ decisions about care based on assessments of limited
capacity or incapacity.

Competence judgments have the distinctive normative function of qualify-
ing or disqualifying persons for certain decisions or actions, but those in control
sometimes incorrectly present these judgments as empirical. For example, a
person who appears irrational or unreasonable to others might fail a psychiatric
test, and therefore be declared incompetent. The test is an empirical measuring
device, but normative judgments establish how the test is to be used to sort per-
sons into the two classes of competent and incompetent, which determines how
persons ought to be, or may permissibly be, treated.

The Concept of Competence?®

Some commentators hold that we lack both a single acceptable definition of
competence and a single acceptable standard of competence. They also contend
that no nonarbitrary fest exists to distinguish between competent and incompe-
tent persons. We will engage these issues by distinguishing between definitions,
standards, and tests—focusing first on problems of definition.

A single core meaning of the word competence applies in all contexts. That
meaning is “the ability to perform a task.”” By contrast to this core meaning,
the criteria of particular competencies vary from context to context because the
criteria are relative to specific tasks. The criteria for someone’s competence to
stand trial, to raise dachshunds, to answer a physician’s questions, and to lecture
to medical students are radically different. The competence to decide is therefore
relative to the particular decision to be made. Rarely should we judge a person
incompetent with respect to every sphere of life. We usually need to consider
only some type of competence, such as the competence to decide about treat-
ment or about participation in research. These judgments of competence and
incompetence affect only a limited range of decision making. For example, a
person who is incompetent to decide about financial affairs may be competent
to decide to participate in medical research, or able to handle simple tasks easily
while faltering before complex ones.

Competence may vary over time and may be intermittent. Many persons are
incompetent to do something at one point in time but competent to perform the
same task at another point in time. Judgments of competence about such persons
can be complicated by the need to distinguish categories of illness that result in
chronic changes of intellect, language, or memory from those characterized by
rapid reversibility of these functions, as in the case of transient ischemic attack
or transient global amnesia. In some of the latter cases competence varies from
hour to hour. Here a determination of specific incompetence may prevent vague
generalizations that exclude these persons from all forms of decision making.
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116 PRINCIPLES OF BIOMEDICAL ETHICS

These conceptual distinctions have practical significance. The law has
traditionally presumed that a person who is incompetent to manage his or her
estate is also incompetent to vote, make medical decisions, get married, and the
like. The global sweep of these laws, based on a total judgment of the person, at
times has extended too far. In one classic case, a physician argued that a patient
was incompetent to make decisions because of epilepsy,* although many per-
sons who suffer from epilepsy are competent to decide in most contexts. Such
judgments defy much that we now know about the etiology of various forms
of incompetence, even in hard cases involving persons with mental retardation,
with psychosis, or with uncontrollably painful afflictions. In addition, persons
who are incompetent by virtue of dementia, alcoholism, immaturity, and mental
retardation present radically different types and problems of incompetence.

Sometimes a competent person who can usually select appropriate means to
reach his or her goals will act incompetently in some circumstances. Consider
the following actual case of a hospitalized patient who has an acute disc prob-
lem and whose goal is to control back pain. The patient decided to manage the
problem by wearing a brace, a method she had used successfully in the past. She
believes strongly that she should return to this treatment modality. This approach
conflicts, however, with her physician’s unwavering and near-insistent advocacy
of surgery. When the physician, an eminent surgeon who alone in her city is
suited to treat the patient, asks her to sign the surgical permit, she is psychologi-
cally unable to refuse. Her illness increases both her hopes and her fears, and, in
addition, she has a deferential personality. In these circumstances, it is psycho-
logically too risky for her to act as she desires. Even though she is competent to
choose in general, she is not competent to choose on this occasion.

This case indicates how close the concept of competence in decision making
is to the concept of autonomy. Patients or prospective subjects are competent to
make a decision if they have the capacity to understand the material information,
to make a judgment about this information in light of their values, to intend a
certain outcome, and to communicate freely their wishes to caregivers or inves-
tigators. Law, medicine, and, to some extent, philosophy presume a context in
which the characteristics of the competent person are also the properties pos-
sessed by the autonomous person. Although autonomy and competence differ in
meaning (autonomy meaning self-governance; competence meaning the ability
to perform a task or range of tasks), the criteria of the autonomous person and
of the competent person are strikingly similar.

Persons are more and less able to perform a specific task to the extent that
they possess a certain level or range of abilities, just as persons are more and
less intelligent and athletic. For example, in the emergency room an experienced
and knowledgeable patient is likely to be more qualified to consent to or refuse
a procedure than a frightened, inexperienced patient. It would be confusing to
view this continuum of abilities in terms of degrees of competency. For practical
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RESPECT FOR AUTONOMY 117

and policy reasons, we need threshold levels below which a person with a certain
level of abilities for a particular task is incompetent. Not all competent persons
are equally able, and not all incompetent persons are equally unable, but com-
petence determinations sort persons into these two basic classes, and thus treat
persons as either competent or incompetent for specific purposes. Above the
threshold, we treat persons as equally competent; below the threshold we treat
them as equally incompetent. Gatekeepers test to determine who is above and
who is below the threshold. Where we draw the line depends on the particular
tasks involved.’!

Standards of Competence

Questions about competence often center on the standards for its determination,
that is, the conditions a competence judgment must satisfy. Standards of com-
petence feature mental skills or capacities closely connected to the attributes
of autonomous persons, such as cognitive skills and independent judgment. In
criminal law, civil law, and clinical medicine, standards for competence cluster
around various abilities to comprehend and process information and to reason
about the consequences of one’s actions. In medical contexts, physicians usually
consider a person competent if he or she can understand a procedure, deliberate
with regard to its major risks and benefits, and make a decision in light of this
deliberation.

The following case illustrates some difficulties encountered in attempts
to judge competence. A man who generally exhibits normal behavior patterns
is involuntarily committed to a mental institution as the result of bizarre self-
destructive behavior (pulling out an eye and cutting off a hand). This behavior
results from his unusual religious beliefs. The institution judges him incompe-
tent, despite his generally competent behavior and despite the fact that his pecu-
liar actions coherently follow from his religious beliefs.’? This troublesome case
is not one of intermittent competence. Analysis in terms of limited competence
at first appears plausible, but this analysis perilously suggests that persons with
unorthodox or bizarre religious beliefs are less than competent, even if they
reason coherently in light of their beliefs. This policy would not be ethically
acceptable unless specific and careful statements spelled out the reasons under
which a finding of incompetence is justified.

Rival standards of incompetence. We focus on standards of incompetence,
rather than competence, because of the legal, medical, and practical presumption
that an adult is competent and should be treated as such in the absence of a deter-
mination of incompetence or incapacity. In the clinical context, an inquiry into
a patient’s competence to make decisions usually occurs only when the medical
decision at stake is complex and involves significant risks or when the patient
does not accept the physician’s recommendation.” The following schema
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118 PRINCIPLES OF BIOMEDICAL ETHICS

expresses the range of inabilities currently required under competing standards
of incompetence presented in literature on the subject.

1. Inability to express or communicate a preference or choice

2. Inability to understand one’s situation and its consequences

3. Inability to understand relevant information

4. Inability to give a reason

S. Inability to give a rational reason (although some supporting reasons may
be given)

6. Inability to give risk/benefit-related reasons (although some rational sup-
porting reasons may be given)

7. Inability to reach a reasonable decision (as judged, for example, by a rea-
sonable person standard)

These standards cluster around three kinds of abilities or skills. Standard 1
looks for the simple ability to formulate a preference, an elementary standard.
Standards 2 and 3 probe for abilities to understand information and to appreci-
ate one’s situation. Standards 4 through 7 concentrate on the ability to reason
through a consequential life decision. These standards have been and still are
used, either alone or in combination, to determine incompetence.

Testing for incompetence. A clinical need exists to turn one or more of these
general standards into an operational test of incompetence that establishes pass-
ing and failing evaluations. Dementia rating scales, mental status exams, and
similar devices test for factors such as time-and-place orientation, memory,
understanding, and coherence. Although these clinical assessments are empirical
tests, normative judgments underlie each test. The following ingredients incor-
porate normative judgments:s

1. Choosing the relevant abilities for competence
2. Choosing a threshold level of the abilities in item 1
3. Choosing an empirical test for item 2

For any test already accepted under item 3, it is an empirical question
whether someone possesses the requisite level of abilities, but this empirical
question can only be addressed if normative criteria have already been fixed
under items 1 and 2. Institutional rules or traditions usually establish these crite-
ria, but the standards should be open to periodic review and modification.

It is beyond the scope of our discussion to analyze and evaluate the numer-
ous tests and instruments that have been developed to assess decisional capacity
for clinical treatment or research. Several reviews3¢ of these instruments—one
review examined twenty-three such instruments—have found that, even though
these instruments can aid clinicians’ and researchers’ assessment of decision-
making competence, they produce variable results. Accordingly, it is premature
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RESPECT FOR AUTONOMY 119

to conclude that any one of them provides a satisfactory and reliable way to
assess decision-making capacity. In the final analysis, the assessment of deci-
sional capacity remains heavily a matter of clinical judgment, although some
studies indicate that these clinical judgments too are often not reliable.’’

The sliding-scale strategy. Properties of autonomy and of mental and psy-
chological capacity are not the only criteria used in delineating competence
standards. Many policies use pragmatic criteria such as efficiency, feasibility,
and social acceptability to determine whether a person is competent to make
decisions about medical care. For example, age has conventionally been used as
an operational criterion of valid authorization or refusal of medical procedures.
Established thresholds of age vary in accordance with a community’s standards,
with the degree of risk involved, and with the importance of the prospective
benefits. From this perspective, standards of competence are connected to levels
of experience, maturity, responsibility, and welfare.

Some writers offer a sliding-scale strategy for how to realize this goal. They
argue that, as the risks of a medical intervention increase for patients, so should
the level of ability required for a judgment of competence to elect or refuse
the intervention. As the consequences for well-being become less substantial,
we should lower the level of capacity required for competence. For example,
Grisso and Appelbaum present a “competence balance scale.” An autonomy cup
is suspended from the end of one arm of a measuring scale, and a protection cup
is suspended from the other; the fulcrum is set initially to give more weight to
the autonomy cup. The balancing judgment depends “on the balance of (1) the
patient’s mental abilities in the face of the decisional demands, weighed against
(2) the probable gain-risk status of the patient’s treatment choice.”® If a serious
risk such as death is present, then a correspondingly stringent standard of com-
petence should be used; if a low or insignificant risk is present, then a relaxed or
lower standard of competence is permissible. Thus, the same person—a child,
for example—might be competent to decide whether to take a tranquilizer but
incompetent to decide whether to authorize surgery.>

This sliding-scale strategy is attractive. A decision about which standard to
use to determine competence depends on several factors that are risk-related.
The sliding-scale strategy rightly recognizes that our interests in ensuring good
outcomes legitimately contribute to the way we create standards. If the conse-
quences for welfare are grave, the need to certify that the patient possesses the
requisite capacities increases; but if little in the way of welfare is at stake, we
can lower the level of capacity required for decision making. For example, if a
patient with reversible dementia needs enteral nutrition to recover, a powerful
reason exists for protecting that patient against rash or imprudent decision mak-
ing and, accordingly, for adopting a more stringent standard of decision-making
capacity.
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Although the sliding-scale strategy may function as a valuable protective
device, it creates confusion regarding the nature of both competence judgments
and competence itself because of certain conceptual and moral difficulties. This
strategy suggests that a person’s competence to decide is contingent on the deci-
sion’s importance or on some harm that might follow from the decision. This
thesis is dubious: A person’s competence to decide whether, for example, to
participate in cancer research does not depend on the decision’s consequences.
As risks increase or decrease, we can legitimately increase or reduce the rules,
procedures, or measures we use to ascertain whether someone is competent; but
in formulating what we are doing, we need to distinguish between a person’s
competence and the modes of ascertaining that person’s competence. Leading
proponents of the sliding-scale strategy hold the reverse view that competence
itself varies with risk. For example, according to Allen Buchanan and Dan
Brock, “Because the appropriate level of competence properly required for a
particular decision must be adjusted to the consequences of acting on that deci-
sion, no single standard of decision-making competence is adequate. Instead, the
level of competence appropriately required for decision making varies along a
full range from low/minimum to high/maximal.”*

This account is conceptually and morally perilous. It is correct to say that
the level of a person’s capacity to decide will rise as the complexity or diffi-
culty of a task increases (deciding about spinal fusion, say, as contrasted with
deciding whether to take a minor tranquilizer), but the level of competence to
decide does not rise as the risk of an outcome increases. It is confusing to blend
a decision’s complexity or difficulty with the risk at stake. No basis exists for
believing that risky decisions require more ability at decision making than less
risky decisions.

We can sidestep these problems by recognizing that the level of evidence
for determining competence should vary according to risk. As examples, some
statutes have required a higher standard of evidence for competence in mak-
ing than in revoking advance directives, and the National Bioethics Advisory
Commission recommended a higher standard of evidence of competence to
consent to participate in most research than to object to participation.*! These are
counsels of prudence that protect patient-subjects. Whereas Brock and Buchanan
propose that the level of decision-making competence itself belongs on a sliding
scale from low to high in accordance with risk, we recommend placing only the
required standards of evidence for determining decision-making competence on
a sliding scale.

THE MEANING AND JUSTIFICATION OF INFORMED CONSENT

At least since the Nuremberg trials, which exposed the Nazis’ horrific med-
ical experiments, biomedical ethics has placed consent at the forefront of its
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concerns. The term informed consent did not appear until a decade after these
trials (held in the late 1940s). It did not receive detailed examination until
the early 1970s. In recent years the focus has shifted from the physician’s or
researcher’s obligation to disclose information to the quality of a patient’s or
subject’s understanding and consent. The forces behind this shift of emphasis
were autonomy driven. In this section, we treat standards of informed consent
as they have evolved through the regulation of research, case law, changes in the
patient—physician relationship, and ethical analysis.

The Justification of Informed Consent Requirements

Virtually all prominent medical and research codes and institutional rules of eth-
ics now hold that physicians and investigators must obtain the informed consent
of patients and subjects prior to a substantial intervention. Throughout the early
history of concern about research subjects, consent requirements were proposed
primarily as a way to minimize the potential for harm. However, since the mid-
1970s the primary justification advanced for requirements of informed consent
has been to protect autonomous choice, a goal that institutions often bury in
broad statements about protecting the rights of patients and research subjects.

In a series of books and articles on informed consent and autonomy, British
philosopher Onora O’Neill has argued against the view that informed consent is
justified in terms of respect for personal autonomy.*? O’Neill is suspicious of con-
temporary conceptions of autonomy and respect for autonomy, which she finds
variable, vague, and difficult to tailor to acceptable requirements of informed
consent. We agree that clarifications are needed, but we think that respect for
autonomy does provide the primary justification of rules, policies, and practices
of informed consent. O’Neill argues that practices and rituals of informed con-
sent are best understood as ways to prevent deception and coercion; the process
of informed consent provides reasonable assurance that a patient, subject, or tis-
sue donor “has not been deceived or coerced.”** However, respect for autonomy
in health care relationships requires much more than avoiding deception and
coercion. It requires an attempt to instill relevant understanding, to avoid forms
of manipulation, and to respect persons’ rights.

The Meaning and Elements of Informed Consent

Some commentators have attempted to analyze the idea of informed consent
in terms of shared decision making between doctor and patient, thus rendering
informed consent and mutual decision making synonymous.* However, informed
consent should not be equated with shared decision making. Professionals obtain
and will continue to obtain informed consent in many contexts of research and
medicine in which shared decision making is a misleading model. We should
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122 PRINCIPLES OF BIOMEDICAL ETHICS

distinguish (1) informational exchanges and communication through which
patients elect interventions, often based on medical advice, from (2) acts of
approving and authorizing those interventions. Shared decision making may be
a worthy ideal in medicine, but the proposed process of decisions being shared
is vague—with different conceptions of what exactly is shared. However inter-
preted, shared decision making as effective communication neither defines nor
displaces informed consent.** If shared decision making is presented as a plea
merely for patients to be allowed to participate in decision making about diag-
nostic and treatment procedures, it continues the legacy of medical paternalism
by ignoring patients’ rights to consent or to refuse those procedures.

Two meanings of “informed consent.”*® Two different senses of “informed
consent” appear in current literature, policies, and practices. In the first sense,
informed consent is analyzable through the account of autonomous choice pre-
sented earlier in this chapter: An informed consent is an individual’s autonomous
authorization of a medical intervention or of participation in research. In this
first sense, a person must do more than express agreement or comply with a pro-
posal. He or she must authorize something through an act of informed and vol-
untary consent. In an early and classic case, Mohr v. Williams (1905), a physician
obtained Anna Mohr’s consent to an operation on her right ear. While operating,
the surgeon determined that the left ear actually needed surgery. A court found
that the physician should have obtained the patient’s consent to the surgery on
the left ear: “If a physician advises a patient to submit to a particular operation,
and the patient weighs the dangers and risks incident to its performance, and
finally consents, the patient thereby, in effect, enters into a contract authorizing
the physician to operate to the extent of the consent given, but no further.”¥” An
informed consent in this first sense occurs if and only if a patient or subject, with
substantial understanding and in absence of substantial control by others, inten-
tionally authorizes a professional to do something quite specific.

In the second sense, informed consent refers to conformity to the social rules
of consent that require professionals to obtain legally or institutionally valid
consent from patients or subjects before proceeding with diagnostic, therapeu-
tic, or research procedures. Informed consents are not necessarily autonomous
acts under these rules and sometimes are not even meaningful authorizations.
Informed consent refers here only to an institutionally or legally effective
authorization, as determined by prevailing social rules. For example, a mature
minor may autonomously authorize an intervention, but the minor’s authoriza-
tion may not be an effective consent under existing legal or institutional rules.
Thus, a patient or subject can autonomously authorize an intervention, and so
give an informed consent in the first sense, without effectively authorizing the
intervention (because of some set of rules), and thus without giving an informed
consent in the second sense.
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RESPECT FOR AUTONOMY 123

Institutional rules of informed consent have typically not been assessed by
the demanding standard of autonomous authorization. As a result, institutions, as
well as laws and courts, sometimes impose on physicians and hospitals nothing
more than an obligation to warn of risks of proposed interventions. “Consent”
under these circumstances is not bona fide informed consent. The problem
arises from the gap between the two senses of informed consent: Physicians
who obtain consent under institutional criteria can and often do fail to meet the
rigorous standards of the autonomy-based model.

It is easy to criticize institutional rules as superficial, but health care pro-
fessionals cannot reasonably be expected to obtain a consent that satisfies the
demands of rigorous autonomy-protecting rules in all circumstances. Autonomy-
protecting rules may turn out to be excessively difficult or even impossible to
implement. Hence, we should evaluate institutional rules not only in terms
of respect for autonomy and autonomous authorization, but also in terms of
the probable consequences of imposing unfairly burdensome requirements on
institutions and professionals. Policies may legitimately take account of what
is fair and reasonable to require of health care professionals and researchers.
Nevertheless, we take as axiomatic that the model of autonomous choice (fol-
lowing the first sense of “informed consent”) ought to serve as the benchmark
for the moral adequacy of institutional rules of consent.

Franklin Miller and Alan Wertheimer challenge our view that the first sense
of “informed consent” is the benchmark for judging the moral adequacy of
institutional understandings and rules of informed consent. They propose a “fair
transaction model” of the doctrine of informed consent in which, for example,
investigators and their subjects are all treated fairly by giving due consideration
to the reasonable limits of an investigator’s responsibilities to ensure adequate
understanding on the part of subjects who consent to research, the modest lev-
els of comprehension expectable of some subjects, and the overall interests of
subjects in participating in research. We welcome this approach as a way of
interpreting our second sense of institutional informed consent, but the Miller-
Wertheimer theory moves into unacceptably dangerous territory by altogether,
and by design, abandoning the first sense of autonomous authorization and
substituting the “fair transaction” model. Their model would be more suitable if
it were presented as an explication of our second sense of “informed consent”
and as a fairness-based analysis of requirements for various practical contexts
in which informed consent is obtained. However, as their theory stands, these
authors give a priority to fairness to all parties that loses sight of the central
role of respect for the subject’s or patient’s autonomy. We see no justification
for their claims that their model merits adoption “in place of the autonomous
authorization model” and that “consent is a bilateral transaction,” rather than
the “one-sided focus on the quality of the subject’s consent” to which the
autonomous authorization model is committed. We earlier argued, in treating the
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124 PRINCIPLES OF BIOMEDICAL ETHICS

“shared decision-making” conception, that informed consent is misconceived as
bilateral. Bilateral transactions of informational exchange often appropriately
occur in consent contexts, but genuine informed consent is not reducible to a
bilateral transaction.

The elements of informed consent. Some commentators have attempted to
define informed consent by specifying the elements of the concept, in par-
ticular by dividing the elements into an information component and a consent
component. The information component refers to the disclosure (and often the
comprehension) of information. The consent component refers to both a volun-
tary decision and an authorization to proceed. Legal, regulatory, philosophical,
medical, and psychological literatures tend to favor the following elements
as the components of informed consent:* (1) competence, (2) disclosure, (3)
understanding, (4) voluntariness, and (5) consent. Some writers present these
elements as the building blocks of a definition of informed consent: A person
gives an informed consent to an intervention if (and perhaps only if) he or she
is competent to act, receives a thorough disclosure, comprehends the disclosure,
acts voluntarily, and consents to the intervention.

This five-element definition is superior to the one-element definition in terms
of disclosure that courts and medical literature have often relied on.>® However,
in this chapter we accept and treat each of the following seven elements:

I. Threshold elements (preconditions)
1. Competence (to understand and decide)
2. Voluntariness (in deciding)

I1. Information elements
3. Disclosure (of material information)
4. Recommendation (of a plan)
5. Understanding (of 3 and 4)

IT1. Consent elements
6. Decision (in favor of a plan)
7. Authorization (of the chosen plan)

This list requires a brief explanation. First, an informed refusal entails a
modification of items under III, thereby turning the categories into refusal ele-
ments, for example, “6. Decision (against a plan).” Whenever we use the expres-
sion “informed consent,” we allow for the possibility of an informed refusal.
Second, providing information for potential participants in research does not,
and should not, necessarily involve making a recommendation (number 4).
Third, competence should perhaps be classified as a presupposition of obtaining
informed consent, rather than as an element.
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RESPECT FOR AUTONOMY 125

Having examined competence previously, we now concentrate on the
critical elements of disclosure, understanding, and voluntariness.

DiscLOSURE

Disclosure is the third of our seven elements of informed consent. Some institu-
tions and legal authorities have presented the obligation to disclose information
to patients as the only major condition of informed consent. The legal doctrine
of informed consent in the United States primarily has focused on disclosure
because of a physician’s obligation to exercise reasonable care in providing
information. Civil litigation has emerged over informed consent because of inju-
ries (measured in terms of monetary damages) that physicians intentionally or
negligently have caused by their failures to disclose. The term informed consent
was born in this legal context. However, from the moral viewpoint, informed
consent has little to do with the liability of professionals as agents of disclosure
and everything to do with the autonomous choices of patients and subjects.

Even so, disclosure usually does play a pivotal role in the consent process.
Absent professionals’ provision of information, many patients and subjects will
have an insufficient basis for decision making. Professionals are usually obli-
gated to disclose a core set of information, including (1) those facts or descrip-
tions that patients or subjects consider material when deciding whether to refuse
or consent to a proposed intervention or involvement in research, (2) informa-
tion the professional believes to be material, (3) the professional’s recommen-
dation (if any), (4) the purpose of seeking consent, and (5) the nature and limits
of consent as an act of authorization. If research is involved, disclosures should
generally cover the aims and methods of the research, anticipated benefits and
risks, any anticipated inconvenience or discomfort, and the subjects’ right to
withdraw, without penalty, from the research.

We could easily expand the list of basic information. For example, in one
controversial decision, the California Supreme Court held that, when seeking an
informed consent, “a physician must disclose personal interests unrelated to the
patient’s health, whether research or economic, that may affect the physician’s
professional judgment.”® Such a disclosure requirement has acquired greater
moral significance as conflicts of interest have become more pronounced and
problematic. We will examine this subject in Chapter 8.

Standards of Disclosure

Courts in the United States have struggled to determine which norms should
govern the disclosure of information. Two competing standards of disclosure
have become most prominent: the professional practice standard and the reason-
able person standard. A third, the subjective standard, has also received some
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126 PRINCIPLES OF BIOMEDICAL ETHICS

support, although courts have usually avoided it. These standards are morally,
not merely legally, important.

The professional practice standard. The first standard holds that a professional
community’s customary practices determine adequate disclosure. That is, pro-
fessional custom establishes the amount and type of information to be disclosed.
Disclosure, like treatment, is a responsibility of physicians because of their pro-
fessional expertise and commitment to the patient’s welfare. As a result, only
expert testimony from members of this profession can count as evidence that a
physician violated a patient’s right to information.

Several difficulties plague this standard, which some call a reasonable doc-
tor standard. First, it is uncertain in many situations whether a customary stand-
ard actually exists for the communication of information in medicine. Second, if
custom alone were conclusive, pervasive negligence could be perpetuated with
impunity. The majority of professionals could offer the same inadequate level
of information. Third, based on empirical studies, it is questionable whether
many physicians have developed the skills to determine the information that
serves their patients’ best interests.> The weighing of risks in the context of a
person’s subjective beliefs, fears, and hopes is not an expert skill, and informa-
tion provided to patients and subjects sometimes needs to be freed from the
entrenched values and goals of medical professionals. Finally, the professional
practice standard ignores and may subvert patients’ rights of autonomous choice.
Professional standards in medicine are fashioned for medical judgments, but
decisions for or against medical care, which are nonmedical decisions, belong
to the patient.

The reasonable person standard. Although many legal jurisdictions rely on
the traditional professional practice standard, a reasonable person standard
has gained acceptance in many states in the United States. According to this
standard, the information to be disclosed should be determined by reference to
a hypothetical reasonable person. Whether information is pertinent or material
is to be measured by the significance a reasonable person would attach to it in
deciding whether to undergo a procedure. Hence, the authoritative determination
of informational needs shifts from the physician to the patient, and physicians
may be found guilty of negligent disclosures even if their behavior conforms to
recognized professional practice.

Whatever its merits, the reasonable person standard presents conceptual,
moral, and practical difficulties. No one has carefully defined the concepts
of “material information” and “reasonable person,” and questions arise about
whether and how physicians and other health care professionals can employ the
reasonable person standard in practice. Its abstract and hypothetical character
makes it difficult for them to use because they have to project what a reasonable
patient would need to know.
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RESPECT FOR AUTONOMY 127

The subjective standard. The “subjective model” judges the adequacy of
information by reference to the specific informational needs of the individual
person, rather than by the hypothetical “reasonable person.” Individual needs
can differ: Persons may have unconventional beliefs, unusual health problems,
or unique family histories that require a different informational base than the
reasonable person needs. For example, a person with a family history of repro-
ductive problems might desire information that other persons would not need or
want before becoming involved in research on sexual and familial relations. If a
physician knows or has reason to believe that a person wants such information,
then withholding it may undermine autonomous choice. The key issue is whether
a standard should be tailored to the individual patient and thus made subjective.
The subjective standard requires the physician to disclose the information a par-
ticular patient needs to know to the extent it is reasonable to expect the physician
to be able to determine that patient’s informational needs.>

The subjective standard is the preferable moral standard of disclosure,
because it alone meets persons’ specific informational needs. Nevertheless, an
exclusive reliance on the subjective standard would not suffice for either law
or ethics because patients often do not know what information is relevant for
their deliberations, and we cannot reasonably expect a doctor to do an exhaus-
tive background and character analysis of each patient to determine the relevant
information. Hence, we should use the reasonable person standard as the initial
standard of disclosure and then supplement it by investigating the informational
needs of particular patients or potential research subjects.

Intentional Nondisclosure

Some types of research are incompatible with complete disclosure, and in some
clinical situations physicians claim that nondisclosures benefit the patient. Are
these intentional nondisclosures justifiable?

The therapeutic privilege. Legal exceptions to the rule of informed consent
allow the health professional to proceed without consent in cases of emergency,
incompetence, and waiver. These three exceptive conditions are not controver-
sial. However, one controversial exception is the therapeutic privilege, which
states that a physician may legitimately withhold information based on a sound
medical judgment that divulging the information would potentially harm a
depressed, emotionally drained, or unstable patient. Possible and harmful out-
comes include endangering life, causing irrational decisions, and producing
anxiety or stress.>* Despite the protected status this doctrine traditionally has
enjoyed, U.S. Supreme Court Justice Byron White once vigorously attacked
the idea that possibly increasing a person’s anxiety about a procedure provides
grounds for an exception to rules of informed consent.> White suggested that the


miami
Sticky Note
None set by miami

miami
Sticky Note
MigrationNone set by miami

miami
Sticky Note
Unmarked set by miami

miami
Sticky Note
None set by miami

miami
Sticky Note
MigrationNone set by miami

miami
Sticky Note
Unmarked set by miami

miami
Sticky Note
None set by miami

miami
Sticky Note
MigrationNone set by miami

miami
Sticky Note
Unmarked set by miami


128 PRINCIPLES OF BIOMEDICAL ETHICS

legally protected status of the doctrine of therapeutic privilege lacks the security
it once had.

All attempts to justify the therapeutic privilege are beneficence- and
nonmaleficence-based because nondisclosure is aimed at the patient’s good and
at preventing harm from occurring. However, the precise content and formu-
lation of the therapeutic privilege varies significantly across legal jurisdictions
and institutional practices. Some formulations permit physicians to withhold
information if disclosure would cause any deterioration in the patient’s condi-
tion. Other formulations permit the physician to withhold information if and
only if the patient’s knowledge of the information would have serious health-
related consequences, for example, by jeopardizing the treatment’s success or by
critically impairing relevant decision-making processes.

The narrowest formulation of the therapeutic privilege appeals to a circum-
stance of incompetence: A physician may invoke the therapeutic privilege only
if he or she has sufficient reason to believe that disclosure would render the
patient incompetent to consent to or refuse the treatment. This criterion does not
conflict with respect for autonomy, because the patient would not be capable
of an autonomous decision at the point a decision is needed. However, in our
judgment it is ethically indefensible, even if legally permissible, to invoke the
therapeutic privilege merely on grounds that the disclosure of relevant informa-
tion might lead a competent patient to refuse a proposed treatment. (Related
issues appear in our discussion of paternalism in Chapter 6 and of veracity in
Chapter 8.)

Therapeutic use of placebos. The therapeutic use of placebos typically involves
lack of transparency, incomplete disclosure, or even intentional deception. A pla-
cebo is a substance or intervention that the clinician believes to be pharmaco-
logically or biomedically inert or inactive for the condition being treated. While
“pure” placebos, such as a sugar pill, are pharmacologically inactive, active
medications are sometimes used as “impure” placebos for conditions for which
they are not medically indicated—for example, the prescription of an antibiotic
for a common cold. Systematic evidence is lacking for the clinically significant
benefits of most placebos, but patient and clinician reports indicate that place-
bos relieve some symptoms in as many as one-third of patients who suffer from
conditions such as angina pectoris, cough, anxiety, depression, hypertension,
headache, and the common cold.’ Placebos have also been reported to help
some patients with irritable bowel syndrome, pain, and nausea.®’

The provision or prescription of placebos is common in clinical practice,
despite a weak body of evidence about their clinical benefits. In a national study
of U.S. internists and rheumatologists, approximately half of the respondents
reported that over the previous year they had prescribed placebo treatments on
a regular basis, most often over-the-counter analgesics and vitamins. Slightly
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RESPECT FOR AUTONOMY 129

more than 10% had prescribed antibiotics or sedatives as placebo treatments;
only a few had used saline or sugar pills as placebo treatments. Over 60% of
those surveyed expressed a belief that the practice of prescribing placebos is
ethically permissible.’

Beyond arguments against deception and failure to respect autonomy,*
objections to the therapeutic provision or prescription of placebos without ade-
quate disclosure focus on their possible negative consequences, such as damage
to a specific clinical relationship or to clinical relationships in general because of
reduced trust. Some defenses of the use of placebos without specific disclosure
require only that a patient consent to a generic treatment, using language such
as “an effective pill” or “a powerful medicine.” A related defense of placebos
appeals to the patient’s prior consent to the goals of treatment. Although such
consent is not informed consent, these proposals might be acceptable if, prior
to the initiation of the patient’s care, the patient were informed that a placebo
might be used at some point in the treatment and he or she consented to this
arrangement.*

The American Medical Association (AMA) has taken a similar approach
by adopting a policy that bans the provision or prescription of a substance that
the physician believes will have “no specific pharmacological effect upon the
condition being treated” unless the patient has given an informed consent to the
use of such a substance. The rationale is that this policy enables the physician
to respect the patient’s autonomy and to foster a trusting relationship, “while
the patient still may benefit from the placebo effect.”®' The AMA’s position is
strongly justified because it removes the major ethical objection to deceptive
placebo use, namely, that it violates the principle of respect for autonomy and
the requirements of informed consent.

Evidence indicates that the placebo response or placebo effect can some-
times be produced without nondisclosure or deception. For example, the placebo
response sometimes occurs even if patients have been informed that a particular
substance is pharmacologically inert and still consent to its use.5? The mecha-
nisms of placebo responses are poorly understood, but several hypotheses have
been proposed, frequently centering on the healing context, with its symbolic
significance and its rituals, including the ritual of taking medications, and on the
professional’s care, compassion, and skill in fostering trust and hope.®* However,
in prescribing placebos, clinicians sometimes bypass opportunities for effective
communication with patients. Communication and understanding can be fos-
tered by admitting uncertainty; exploring patients’ concerns, outlooks, and val-
ues; and inviting patients to be partners in the search for therapeutic options.%

Withholding information from research subjects. Problems of intentional
nondisclosure in clinical practice have parallels in research in which investiga-
tors sometimes need to withhold some information from subjects. Occasionally,
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good reasons support nondisclosure. Scientists could not conduct vital research
in fields such as epidemiology if they always had to obtain consent from sub-
jects for access to medical records. Officials often justify using such records
without consent to establish the prevalence of a particular disease. This research
is commonly only the first phase of an investigation intended to determine
whether to trace and contact particular individuals who are at risk of disease,
and the researchers often must obtain their permission for further participation
in research. Sometimes, however, researchers need not contact individuals at
all, for example, when hospitals strip personal identifiers from their records so
that epidemiologists cannot identify individual patients. In other circumstances,
researchers only need to notify persons in advance about how they will use
data and to offer these persons the opportunity to refuse to participate. In short,
disclosures, warnings, and opportunities to decline involvement are sometimes
legitimately substituted for informed consent.

Many other forms of intentional nondisclosure in research are more difficult
to justify. For instance, debate arose about a study, designed and conducted by
two physicians at the Emory University School of Medicine, to determine the
prevalence of cocaine use and the reliability of self-reports of drug use among
male patients in an Atlanta walk-in, inner-city hospital clinic serving low-income,
predominantly black residents. In this study, approved by the institutional human
investigations committee, researchers asked weekday outpatients at Grady
Memorial Hospital to participate in a study about asymptomatic carriage of
sexually transmitted diseases (STDs). The participants provided informed con-
sent for the STD study; but not for an unmentioned piggy-back study on recent
cocaine use and the reliability of self-reports of such use. Researchers informed
patients that their urine would be tested for STDs, but neglected to inform them
that their urine would also be tested for cocaine metabolites. Of the 415 eligible
men who agreed to participate, 39% tested positive for a major cocaine metab-
olite, although 72% of those with positive urinary assays denied any illicit drug
use in the three days prior to sampling. Researchers concluded: “Our findings
underscore the magnitude of the cocaine abuse problem for young men seeking
care in inner-city, walk-in clinics. Health care providers need to be aware of the
unreliability of patient self-reports of illicit drug use.”®

These researchers deceived their subjects about some aims and purposes of
the research and did not disclose the means they would use. Investigators thought
they faced a dilemma: On the one hand, they needed accurate information about
illicit drug use for health care and public policy. On the other hand, obtaining
adequate informed consent would be difficult, because many potential subjects
would either refuse to participate or would offer false information to researchers.
The critical matter is that rules requiring informed consent have been designed
to protect subjects from manipulation and abuse during the research process.
Reports of the strategy used in this cocaine study could increase suspicion of
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medical institutions and professionals and could make patients’ self-reports of
illegal activities even less reliable. Investigators should have resolved their
dilemma by developing alternative research designs, including sophisticated
methods of using questions that can either reduce or eliminate response errors
without violating rules of informed consent.

In general, research cannot be justified if significant risk is involved and
subjects are not informed that they are being placed at risk. This conclusion
does not imply that researchers can never justifiably undertake studies involving
deception. Relatively risk-free research involving deception or incomplete dis-
closure is common in fields such as behavioral and physiological psychology.
However, researchers should use deception only if it is essential to obtain vital
information, it involves no substantial risk, they inform subjects that deception
or incomplete disclosure is part of the study, and subjects consent to participate
under these conditions. (In Chapter 8, we examine nondisclosure in blinded
randomized clinical trials.)

UNDERSTANDING

Understanding is the fifth element of informed consent in our earlier list. Clinical
experience and empirical data indicate that patients and research subjects exhibit
wide variation in their understanding of information about diagnoses, proce-
dures, risks, probable benefits, and prognoses.’’ For instance, in a study of
participants in cancer clinical trials, 90% indicated they were satisfied with the
informed consent process and most of them thought they were well informed.
However, approximately three-fourths of them did not understand that the trials
included nonstandard and unproven treatment, and approximately one-fourth did
not appreciate that the primary purpose of the trials was to benefit future patients
and that the benefits to them personally were uncertain.*®

Many factors account for limited understanding in the informed consent
process. Some patients and subjects are calm, attentive, and eager for dialogue,
whereas others are nervous or distracted in ways that impair or block under-
standing. Other conditions that limit understanding include illness, irrationality,
and immaturity. Important institutional and situational factors include pressures
of time, limited or no remuneration to professionals for time spent in communi-
cation, and professional conflicts of interest.

The Nature of Understanding

No consensus exists about the nature and level of understanding needed for an
informed consent, but an analysis sufficient for our purposes is that persons
understand if they have acquired pertinent information and have relevant beliefs
about the nature and consequences of their actions. Their understanding need
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132 PRINCIPLES OF BIOMEDICAL ETHICS

not be complete, because a grasp of central facts is generally sufficient. Some
facts are irrelevant or trivial; others are vital, perhaps decisive. In some cases,
a person’s lack of awareness of even a single risk or missing fact can deprive
him or her of adequate understanding. Consider, for example, the classic case of
Bang v. Miller Hospital (1958), in which patient Bang did not intend to consent
to a sterilization entailed in prostate surgery.’ Bang did, in fact, consent to pros-
tate surgery, but without being told that sterilization was an inevitable outcome.
(Although sterilization is not necessarily an outcome of prostate surgery, it is
inevitable in the specific procedure recommended in this case.) Bang’s failure
to understand this one surgical consequence compromised what was otherwise
an adequate understanding and invalidated what otherwise would have been a
valid consent.

Patients and subjects usually should understand, at a minimum, what an
attentive health care professional or researcher believes a reasonable patient or
subject needs to understand to authorize an intervention. Diagnoses, progno-
ses, the nature and purpose of the intervention, alternatives, risks and benefits,
and recommendations typically are essential. Patients or subjects also need to
share an understanding with professionals about the terms of the authorization
before proceeding. Unless agreement exists about the essential features of what
is authorized, there can be no assurance that a patient or subject has made an
autonomous decision and provided a valid consent. Even if physician and patient
both use a word such as stroke or hernia, their interpretations will diverge if
standard medical conceptions have no meaning for the patient.

Some argue that many patients and subjects cannot comprehend enough
information or sufficiently appreciate its relevance to make autonomous deci-
sions about medical care or participation in research. Such statements over-
generalize, perhaps because of an improper ideal of full disclosure and full
understanding. If we replace this unrealistic standard with a more defensible
account of the understanding of material information, we can avoid this skepti-
cism. From the fact that actions are never fully informed, voluntary, or autono-
mous, it does not follow that they are never adequately informed, voluntary, or
autonomous.”

However, some patients have such limited knowledge bases that com-
munication about alien or novel situations is exceedingly difficult, especially
if physicians introduce new concepts and cognitive constructs. Studies indi-
cate that these patients likely will have an impoverished and distorted under-
standing of scientific goals and procedures.”’ Even in these difficult situations
enhanced understanding and adequate decision making can often be achieved.
Professionals may be able to communicate novel or specialized information to
laypersons by drawing analogies between this information and more ordinary
events familiar to the patient or subject. Similarly, professionals can express
risks in both numeric and nonnumeric probabilities, while helping the patient or
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subject to assign meanings to the probabilities through comparison with more
familiar risks and prior experiences, such as risks involved in driving automo-
biles or using power tools.”

Even with the assistance of these and other strategies, enabling a patient
to both comprehend and appreciate risks and probable benefits is a formidable
task. For example, patients confronted with various forms of surgery understand
that they will suffer postoperative pain. Nevertheless, their projected expecta-
tions of pain are often inadequate. Many patients cannot in advance adequately
appreciate the nature and severity of the pain, and many ill patients reach a
point when they can no longer balance with clear judgment the threat of pain
against the benefits of surgery. At this point, they may find the benefits of surgery
overwhelmingly attractive, while discounting the risks. These patients correctly
understand basic facts about procedures that involve pain, but their understand-
ing is nonetheless inadequate.

- Many studies focus on patients’ and research participants’ failures to com-
prehend the risks involved, but problems also arise in the understanding of
expected benefits—their nature, probability, and magnitude. These problems
were evident in a study of the understanding of patients with stable coronary
artery disease who chose to undergo percutaneous coronary intervention (PCI).
In contrast to the best available evidence and the views of their cardiologists,
the overwhelming majority of these patients thought that PCI would reduce their
risk of a heart attack (88%) and their risk of death from a heart attack (82%),
even though PCI’s major expected benefit for such patients is only symptomatic,
namely, relief from chest pain or discomfort. PCI may be lifesaving for patients
who have an acute or unstable angina, and the patients who had only stable
angina may have confused the two conditions because both involve chest pain
and discomfort. According to the investigators and a commentator, direct com-
munication about these and other matters, accompanied by decision aids, could
have been helpful, especially when accompanied by improvements in the level
of reading difficulty and the information provided in the consent form.”

Although studies suggest that modest efforts may significantly improve
informed consent in clinical care,”® special concerns about adequate under-
standing for valid consent arise in the context of research, which is designed
to generate generalizable knowledge rather than to benefit the participant. The
“therapeutic misconception” is a widely discussed problem of informed con-
sent that must be addressed in research, where subjects may fail to distinguish
between clinical care and research and may fail to understand the purpose and
aim of research, thereby misconceiving their participation as therapeutic in
nature.” In a stringent interpretation of the standard of adequate understanding,
the therapeutic misconception invalidates a subject’s consent because he or she
is not truly consenting to participation in research. A partial solution is twofold:
first, to recognize that the label “therapeutic misconception” is too broad, and
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134 PRINCIPLES OF BIOMEDICAL ETHICS

second, to find specific interventions to address the different misunderstandings
under that rubric.” '

Sam Horng and Christine Grady appropriately distinguish therapeutic mis-
conception in the strict sense from therapeutic misestimation and therapeutic
optimism.”” The therapeutic misconception, if uncorrected, invalidates subjects’
consent because they do not have the facts straight enough to truly consent to
participate in research. However, some participants who understand that they are
involved in research, rather than clinical care, still overestimate the therapeutic
possibilities and probabilities, that is, the odds that participants will benefit.
Such a therapeutic misestimation, Horng and Grady argue, should be tolerated
if “modest misestimates do not compromise a reasonable awareness of possible
outcomes.” By contrast, in therapeutic optimism participants accurately under-
stand the odds that participants will benefit but are overly optimistic about their
own chances of beating those odds. This therapeutic optimism usually does not
compromise or invalidate the individual’s informed consent because it is more
like a legitimate hope than an informational bias.

Problems of Information Processing

With the exception of a few studies of comprehension, studies of patients’ deci-
sion making pay insufficient attention to information processing. Information
overload may prevent adequate understanding, and physicians exacerbate these
problems when they use unfamiliar medical terms.

Some studies have uncovered difficulties in processing information about
risks, indicating that risk disclosures commonly lead subjects to distort informa-
tion, promote inferential errors, and create disproportionate fears of some
risks. Some ways of framing information are so misleading that both health
professionals and patients regularly misconstrue the content. For example,
choices between risky alternatives can be influenced by whether the same risk
information is presented as providing a gain or an opportunity for a patient or as
constituting a loss or a reduction of opportunity.” One study asked radiologists,
outpatients with chronic medical problems, and graduate business students to
make a hypothetical choice between two alternative therapies for lung cancer:
surgery and radiation therapy.” Researchers framed the information about out-
comes in terms of (1) survival and (2) death. This difference of framing affected
the preferences of all three groups. When faced with outcomes framed in terms
of probability of survival, 25% chose radiation over surgery. However, when
the identical outcomes were presented in terms of probability of death, 42%
preferred radiation. The mode of presenting the risk of immediate death from
surgical complications, which has no counterpart in radiation therapy, appears to
have made the decisive difference.
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These framing effects reduce understanding, with direct implications for
autonomous choice. If a misperception prevents a person from adequately
understanding the risk of death and this risk is material to the person’s decision,
then the person’s choice of a procedure does not reflect a substantial understand-
ing and his or her consent does not qualify as an autonomous authorization. The
lesson is the need for better understanding of techniques that enable profession-
als to communicate both the positive and the negative sides of information—for
example, both the survival and the mortality probabilities.

Decision aids are increasingly used to prepare individuals to participate in
medical decisions that involve balancing probable benefits and risks in contexts
of scientific uncertainty where decisions about screening or therapeutic inter-
ventions are difficult to evaluate. Studies show that the use of decision aids can
provide important information and enable patients to reflect on their own values
and preferences in relation to their circumstances and options. The use of these
decision aids correlates with patients’ increased knowledge and more active
participation in decision making. Other benefits include a reduction in patients’
decisional conflict based on inadequate information or unclarity about their per-
sonal values and preferences and fewer decisions for elective procedures, such
as PCI for stable coronary artery disease.®

However, caution is in order. As a result of some studies of decision aids,
questions have emerged about their health effects. In a randomized controlled
trial, investigators studied the impact of a decision aid to enhance informed
choices and involvement in decision making about screening for bowel cancer
among adults with low levels of education. The decision aid—an interactive
booklet and a DVD—presented quantitative information about the relative
risks of (1) testing occult fecal blood versus (2) no testing. The control group
received standard information about the relative risks. The decision aid effec-
tively enhanced informed choices, as indicated by the participants’ knowledge
and participation in decisions about screening. However, only 59% in the deci-
sion aid group chose to be tested in comparison with 75% in the control group.®!
Some critics charge that informed choice initiatives may be harmful in some
cases, especially when solid evidence exists about a procedure’s value. One
critic even proposes that in efforts to reduce mortality from bowel cancer, the
purpose of information interventions should be to “support uptake™ rather than
to “prepare or enable decision making.”® For this critic, the presentation of
information to describe the risks and benefits of screening should occur “within
a framework that encourages adherence to recommendations.” Defenders of
improving informed choice challenge this proposal as a paternalistic manipu-
lation of information to ensure the use of screening.®* Moreover, in many cases
physicians do not agree among themselves about what, if anything, is to be
recommended.
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Problems of Nonacceptance and False Belief

A breakdown in a person’s ability to accept information as true or untainted,
even if he or she adequately comprehends the information, also can compro-
mise decision making. A single false belief can invalidate a patient’s or subject’s
consent, even when there has been a suitable disclosure and comprehension.
For example, a seriously ill patient who has been adequately informed about
the nature of the illness and has been asked to make a treatment decision might
refuse under the false belief that he or she is not ill. Even if the physician recog-
nizes the patient’s false belief and adduces conclusive evidence to prove to the
patient that the belief is mistaken, and the patient comprehends the information
provided, the patient may go on believing that what has been reported is false.

If ignorance prevents an informed choice, it may be permissible or possi-
bly even obligatory to promote autonomy by attempting to impose unwelcome
information. Consider the following case in which a false belief played a major
role in a patient’s refusal of treatment:%

A 57-year-old woman was admitted to the hospital because of a fractured
hip....During the course of the hospitalization, a Papanicolaou test and
biopsy revealed stage 1A carcinoma of the cervix.... Surgery was strongly
recommended, since the cancer was almost certainly curable by a hyster-
ectomy.. .. The patient refused the procedure. The patient’s treating physi-
cians at this point felt that she was mentally incompetent. Psychiatric and
neurological consultations were requested to determine the possibility of
dementia and/or mental incompetency. The psychiatric consultant felt that
the patient was demented and not mentally competent to make decisions
regarding her own care. This determination was based in large measure
on the patient’s steadfast “unreasonable” refusal to undergo surgery. The
neurologist disagreed, finding no evidence of dementia. On questioning,
the patient stated that she was refusing the hysterectomy because she did
not believe she had cancer. “Anyone knows,” she said, “that people with
cancer are sick, feel bad and lose weight,” while she felt quite well. The
patient continued to hold this view despite the results of the biopsy and her
physicians’ persistent arguments to the contrary.

The physician seriously considered overriding the patient’s refusal, because
solid medical evidence indicated that she was unjustified in believing that she
did not have cancer. As long as this patient continues to hold a false belief that
is material to her decision, her refusal is not an informed refusal. The case illus-
trates some complexities involved in effective communication: The patient was
a poor white woman from Appalachia with a third-grade education. The fact that
her treating physician was black was the major reason for her false belief that
she did not have cancer. She would not believe what a black physician told her.
However, intense and sometimes difficult discussions with a white physician
and with her daughter eventually corrected her belief and led her to consent to
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RESPECT FOR AUTONOMY 137

a successful hysterectomy. This example illustrates why it is sometimes neces-
sary for clinicians to vigorously challenge patients’ choices in order to further
enhance the quality of their autonomous choices rather than merely accept their
choices at face value.

Problems of Waivers

Further problems about understanding arise in waivers of informed consent.
In the exercise of a waiver, a patient voluntarily relinquishes the right to an
informed consent and relieves the physician of the obligation to obtain informed
consent.®> The patient delegates decision-making authority to the physician or
to a third party, or simply asks not to be informed. The patient makes a decision
not to make an informed decision.

Some courts have held that physicians need not make disclosures of risk if a
patient requests not to be informed,* and some writers in biomedical ethics hold
that rights are always waivable.?’ It is usually appropriate to recognize waivers
of rights because we enjoy discretion over whether to exercise such rights. For
example, if a committed Jehovah’s Witness informed a doctor that he wished to
have everything possible done for him, but did not want to know if the hospital
utilized transfusions or similar procedures, it is difficult to imagine a moral argu-
ment sufficient to support the conclusion that he must give a specific informed
consent to the transfusions. Nevertheless, a general practice of allowing waivers
is dangerous. Many patients have an inordinate trust in physicians, and a wide-
spread acceptance of waivers of consent in research and therapeutic settings
could make subjects and patients more vulnerable to those who omit consent
procedures for convenience, which is already a serious problem in health care.

No solution to these problems about waivers is likely to emerge that fits all
cases. Although each case or situation of waiver needs to be considered sepa-
rately, there may be appropriate procedural responses. For example, institutions
can develop rules that disallow waivers except when they have been approved
by deliberative bodies, such as institutional review committees and hospital
ethics committees. If a committee determines that recognizing a waiver would
best protect a person’s interest in a particular case, then the waiver could be
sustained.

VOLUNTARINESS

Voluntariness is the second element of informed consent in our list and also
the third of our three conditions of autonomous action. Because it was so often
neglected in the history of research, this element has come to have a prominent
role in biomedical ethics. The Nuremberg Code, for example, insists on volun-
tariness: A research subject “should be so situated as to be able to exercise free


miami
Sticky Note
None set by miami

miami
Sticky Note
MigrationNone set by miami

miami
Sticky Note
Unmarked set by miami

miami
Sticky Note
None set by miami

miami
Sticky Note
MigrationNone set by miami

miami
Sticky Note
Unmarked set by miami

miami
Sticky Note
None set by miami

miami
Sticky Note
MigrationNone set by miami

miami
Sticky Note
Unmarked set by miami


138 PRINCIPLES OF BIOMEDICAL ETHICS

power of choice, without the intervention of any element of force, fraud, deceit,
duress, over-reaching, or other ulterior form of constraint or coercion.”s

We use the term voluntariness more narrowly than some writers do. Some
have analyzed voluntariness in terms of the presence of adequate knowledge, the
absence of psychological compulsion, and the absence of external constraints.?
If we were to adopt such a broad meaning, we would be equating voluntariness
with autonomy. We hold only that a person acts voluntarily if he or she wills the
action without being under the control of another person or condition. We will
consider here only the condition of control by other individuals, but we note that
conditions such as debilitating disease, psychiatric disorders, and drug addic-
tion can also diminish or destroy voluntariness, thereby precluding autonomous
choice and action.

Forms of Influence

Not all influences exerted on another person are controlling. If a physician
orders a reluctant patient to undergo cardiac catheterization and coerces the
patient into compliance through a threat of abandonment, then the physician’s
influence controls the patient. If, by contrast, a physician persuades the patient
to undergo the procedure when the patient is at first reluctant to do so, then the
physician’s actions influence, but do not control, the patient. Many influences
are resistible, and some are welcomed rather than resisted.

The broad category of influence includes acts of love, threats, education,
lies, manipulative suggestions, and emotional appeals, all of which can vary
dramatically both in their impact on persons and in their ethical justification.
Our analysis focuses on three categories of influence: coercion, persuasion,
and manipulation. Coercion occurs. if and only if one person intentionally uses
a credible and severe threat of harm or force to control another.®® The threat of
force used by some police, courts, and hospitals in acts of involuntary commit-
ment for psychiatric treatment is coercive. Some threats will coerce virtually
all persons (e.g., a credible threat to kill the person), whereas others will coerce
only a few persons (e.g., an employee’s threat to an employer to quit a job
unless a raise is offered). Whether coercion occurs depends on the subjective
responses of the coercion’s intended target. However, a subjective response in
which persons comply because they feel threatened even though no threat has
actually been issued does not qualify as coercion. Coercion occurs only if an
intended and credible threat displaces a person’s self-directed course of action,
thereby rendering even intentional and well-informed behavior nonautonomous.
We reject a common tendency in biomedical ethics to use “coercion” as a broad
term of ethical criticism that obscures relevant and distinctive ethical concerns.
For instance, coercion is not identical to taking advantage of a person in dire
circumstances. Both are wrong in many contexts, often for different reasons.”!
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In persuasion a person must come to believe in something through the merit
of reasons another person advances. Appeal to reason—that is, attempted per-
suasion—is distinguishable from influence by appeal to emotion. In health care,
the problem is how to distinguish emotional responses from cognitive responses
and to determine which are likely to be evoked. Disclosures or approaches that
might rationally persuade one patient might overwhelm another whose fear or
panic undercuts reason.

Manipulation is a generic term for several forms of influence that are nei-
ther persuasive nor coercive. The essence of manipulation is swaying people to
do what the manipulator wants by means other than coercion or persuasion. In
health care, the most likely form of manipulation is informational manipulation,
a deliberate act of managing information that alters a person’s understanding of
a situation and motivates him or her to do what the agent of influence intends.
Many forms of informational manipulation are incompatible with autonomous
decision making. For example, lying, withholding information, and misleading
by exaggeration with the intent to lead persons to believe what is false all com-
promise autonomous choice. The manner in which a health care professional
presents information—by tone of voice, by forceful gesture, and by framing
information positively (“we succeed most of the time with this therapy”) rather
than negatively (“we fail with this therapy in 35% of the cases”)—can also
manipulate a patient’s perception and response.

Nevertheless, it is easy to inflate control by manipulation beyond its actual
significance in health care. We typically make decisions in a context of compet-
ing influences, such as personal desires, familial constraints, legal obligations,
and institutional pressures. These influences usually do not control decisions to
a morally worrisome degree. In biomedical ethics we need only establish general
criteria for the point at which influence threatens autonomous choice.

The Obligation to Abstain from Controlling Influence

Coercion and controlling manipulation are occasionally justified—infrequently
in medicine, more often in public health, and even more often in law enforce-
ment. If a physician taking care of a disruptive and noncompliant patient
threatens to discontinue treatment unless the patient alters certain behaviors, the
physician’s mandate may be justified even if it is coercive. The most difficult
problems about manipulation do not involve threat and punishment, which are
almost always unjustified in health care and research. Rather, they involve the
effect of rewards, offers, and encouragement.

A classic example of an unjustified offer occurred during the Tuskegee
syphilis study. Researchers used various offers to stimulate and sustain the
subjects’ interest in continued participation; these offers included free burial
assistance and insurance, free transportation to and from the examinations, and
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140 PRINCIPLES OF BIOMEDICAL ETHICS

a free stop in town on the return trip. Subjects also received free medicines
and free hot meals on the days of the examination. The subjects’ socioeco-
nomic deprivation made them vulnerable to these overt and unjustified forms
of manipulation.®?

The conditions under which an influence both controls persons and lacks
moral justification may be clear in theory, but they are often unclear in concrete
situations. For example, many patients report feeling severe pressure to enroll in
clinical trials, even though their enrollment is voluntary.”®> Some difficult cases
in health care involve manipulation-like situations in which patients or subjects
are in desperate need of a given medication or a source of income. Attractive
offers such as free medication or extra money can leave a person without a
meaningful choice. A threatening situation can constrain a person even in the
absence of another’s intentional manipulation. Influences that persons ordinar-
ily find resistible can control abnormally weak, dependent, and surrender-prone
patients.** In short, people’s vulnerabilities differ, thereby producing variations
in what constitutes an “undue” influence.”

The threat of exploitation for research and other purposes is substantial in
institutions where populations are confined involuntarily, but even if persons
voluntarily admit themselves to institutions, rules, policies, and practices can
work to compromise autonomous choice. This compromise is often evident in
long-term care. The elderly in nursing homes can experience constricted choices
in everyday matters. Many suffer a decline in their ability to carry out personal
choices because of physical impairments, but this decline in executional auton-
omy need not be accompanied by a decline in decisional autonomy.*® On the
one hand, the problem is that caregivers in nursing homes may neglect, mis-
understand, or override residents’ autonomous decisions in everyday decisions
that range over food, roommates, possessions, exercise, sleep, and clothes, along
with baths, medications, and restraints. On the other hand, institutional needs
for structure, order, safety, and efficiency are sometimes legitimately invoked to
override residents’ autonomous choices.

CONCLUSION

The intimate connection between autonomy and decision making in health
care and research, especially in circumstances of consent and refusal, unifies
this chapter’s several sections. Although we have justified the obligation to
solicit decisions from patients and potential research subjects by the prin-
ciple of respect for autonomy, we have also acknowledged that the principle’s
precise demands remain unsettled and open to legitimate interpretation and
specification.

We have criticized various approaches that have been taken to obtaining
consents, but we should be mindful that the history of informed consent and
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the place of autonomy in biomedical ethics are still under development. Current
deficiencies may be no less apparent to future generations than the past failures
we have occasionally pointed to in this chapter.

Finally, we again stress that construing respect for autonomy as a principle
with priority over all other moral principles, rather than as one principle in a
framework of prima facie principles, is indefensible. The human moral commu-
nity—indeed, morality itself—is rooted no less deeply in the three clusters of
principles to be discussed in the next three chapters.

NOTES
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